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We called attention, at the time, to the re- 
markable opinion delivered by Judge Holmes, 
of the Supreme Court of Massachusetts in 
June last, on the subject of boycotting (40 
Cent. L. J. 507). The decision created a 
good deal of sensation at the time, and the 
extreme view of Judge Holmes was the sub- 
ject of considerable criticism. While admit- 
ting that {deliberate and combined interfe- 
rence with a man’s business by persuading 
others to have nothing to do with him was 
actionable, he claimed that this applied only 
to malicious interference or interference for 
pure mischief or harm’s sake. Such inter- 
ference if made for ‘‘a good purpose’’ such as 
to compel an employer to accept the strikers’ 
schedule of wages by using ‘‘persuasion, 
advice and social pressure’’ to prevent other 
men taking their places, would, he held, be 
justifiable, although ‘‘the weight of judicial 
opinion was the other way.’’ The trouble with 
this conclusion as stated by those who attacked 
it, was that it recognizes the doctrine out of 
which all that is mischievous in strikes arises, 
and which, pushed to extremes, would be de- 
structive of industrial freedom, viz: the doc- 
trine that persons who have once been employed 
by a particular man or corporation have a 
right to remain in the service as long as they 
please on their own terms, and to employ any 
means short of violence to attain this end. 
In contrast with this opinion is one recently 
delivered by Baron Pollock in a case before 
the English Queen’s Bench Division, in which 
the whole question was argued and the plaint- 
iff obtained an injunction restraining the de- 
fendants from doing the things which Judge 
Holmes, in his opinion, said they might law- 
fully do if their motives were good. In that 
case the defendants were the managers of a 
trade-union of plasterers, and they had a differ- 
ence with a master plasterer named Peek, and 
withdrew their men from his employ. As he 
Was engaged on a contract, another master 
plasterer named Wright lent him some men. 
The union then attacked Wright by endeavor- 
ing to get his men to leave him, and to induce 
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people to break their contracts with him, and 
by printing and circulating libels about him. 
They did procure the breach of certain con- 
tracts with him, and did prevent his getting 
employment. He sued for libel, and asked 
for an injunction. The defense set up was 
substantially Judge Holmes’—that there was 
no malice, that the union’s motives were 
good, and that they acted from a sense of 
duty. Baron Pollock laid it down that ‘‘no 
man had a right to do that which injured an- 
other man unless by acts he had a legal right 
todo. In this country every one has a right 
to express his opinion clearly with reference 
to the questions of the day. Butif an indi- 
vidual, in order to enforce his particular 
views, did an act knowingly and intending to 
inflict an injury upon another, the law did 
not allow that to be done. Nor could a man 
say, ‘If you don’t employ a certain class of 
people, we shall do certain things which will 
injure you in your business.’ The question 
was, did the defendant say to himself, ‘I will 
go to these people and will write such letters 
as will prevent them from employing Mr. 
Wright, and then he will be obliged to come 
to our terms and not to exercise any free will 
of his own?’’’ He then left the following 
questions to the jury: ‘‘(1.) Do you think 
that the course of conduct pursued by the de- 
fendant with regard to the employment of 
the plaintiff Wright was improper in the 
sense of being malicious—i. e., with the in- 
tention of injuring him? (2.) Do you think 
that the letters which were written were writ- 
ten with an improper motive to injure the 
plaintiff, or were written bona fide and with 
the honest intention of discharging a duty ?’’ 
The jury found that there was and gave sub- 
stantial damages both for the libels and for 
the breaches of contract which the defend- 
ants had brought about and the court granted 
an injunction restraining the defendants in 
all their operations against Wright. The rea- 
son of this opinion is obvious enough. As the 
New York Nation commenting on this ques- 
tion says, ‘Civil society could not go on if any 
voluntary combination of persons were armed 
with the power of keeping anybody they 
chose to disapprove of from following a law- 
ful calling in his own way, or preventing his 
forming or sustaining the relations with oth- 
ers by which he gained his livelihood. The 
excuse, too, which Judge Holmes supplies, 





338 CENTRAL LAW JOURNAL. 








that they meant well, has been used to just- 
ify every form of organized tyranny and op- 
pression by which man has vexed his fellow- 
man.”’ 








NOTES OF RECENT DECISIONS. 


CriminaL Law—Larceny.—In Holebrook 
v. State, decided by the Supreme Court of 
Alabama, it is held that where defendant was 
given property by the prosecuting witness to 
deliver at the latter’s house and defendant 
sold it he might be convicted of larceny. The 
court said: 


The defendant was convicted of petit larceny. The 
evidence tended to show that the defendant was em- 
ployed by one Wigginton to carry him from his home 
by conveyance to the depot, where he intended to 
board atrain. Arriving at the depot, Wigginton left 
with the defendant a quilt, to be returned to his home, 
which the defendant agreed to do. The defend- 
ant carried the quilt to astore, and traded it off for 
an amount much less than its value. The defendant 
requested the court to charge the jury that: ‘Ifthe 


jury believe from the evidence that the witness Wig- 


ginton delivered the quilt to the defendant, to be con- 
veyed back to Wigginton’s home, and that the quilt 
was received by the defendant for that purpose, and, 
after so receiving the quilt, the defendant conceived 
the intent and purpose to wrongfully dispose of it, he 
is not guilty as charged.” One of the difficulties in 
distinguishing between larceny and embezzlement 
consists in the fact thatin larceny there must bea 
trespass, and a trespass is a wrong tothe possession. 
A bare charge of or custody of goods which belong to 
another does not divest the possession of the owner. 
It has, therefore, been held that a servant or other 
verson, having the mere custody of goods, may com- 
mit larceny ofthem. 2 Bish. Cr. Law, secs. 823, 824, 
note; 2 East. P. C. 565; 1 Brick. Dig. p. 482, sec. 487; 
12 Am. & Eng. Enc. Law, 768. In Oxford v. State, 33 
Ala. 416, 418, itis said: ‘“‘It is a clear rule of law that, 
where a party has only the bare charge and custody 
of the goods of another, the legal possession remains 
in the owner; and the party in custody may be guilty 
of trespass and larceny in fraudulently converting the 
same to his own use.”” In Rose. Cr. Ev., sec. 646, it is 
said: ‘In order to render the offense larceny, where 
there is an appropriation by a servant, who is al- 
ready in possession, it must appear that the goods 
were at the time in the constructive possession of the 
master. They will be considered in the constructive 
possession of the master if they have been once in the 
possession of the master, and have been delivered by 
the master to the servant. But if the goods or money 
have come tothe possession ofthe servant from a 
third person, and have never been in the hands of the 
master, they will not be considered to have beén in 
the constructive possession of the master, for the pur- 
poses of larceny. * * * The rule has never been 
doubted,” ete. In the case of State vy. Washington, 17 
South. Rep. 546, we held that the statute (Code, sec. 
3795), creating and defining embezzlement, did not, 
and was not intended to, convert that which was lar- 
ceny at common law into statutory embezzlement. 





——— 
——$ 


The general rule, that to constitute larceny the feloni- 
ous intent must exist at the time of the “taking and 
carrying away,’’ does not militate against the rule of 
constructive possession by the owner, the defendant 
having but the bare custody, received from the Owner, 
and, having such bare custody, fraudulently converts 
the money or goods. We are of opinion, under the 
tacts of the case, that the court did not err in refusing 
the charge requested.” 





AssocIATION FOR ILLEGAL PurRPosE—Surr 
in Apoprep Name.—In Jackson v. Akron 
Brick Ass’n, 41 N. E. Rep. 257, decided by 
the Supreme Court of Ohio, it was held that 
in contemplation of law an association of 
persons formed for an illegal purpose, or one 
against public policy, is not a partnership; 
and that therefore an association formed for 
such purpose cannot, under section 5011, 
Ohio Rev. St., sue in the name adopted for 
the transaction of its business. The follow- 
ing is from the opinion: 

The action below was brought by the Akron Brick 
Association, claiming to be a partnership doing busi- 
ness under that name in the City of Akron, against 
Jackson and Lyman as defendants. The object of the 
suit was to recover ona contract, by which, as averred, 
Jackson & Lyman agreed to pay the association for 
brick it was then furnishing to Barnett & O’Near, 
subcontractors of the defendants. The defendants 
denied any liability upon the contract, and also denied 
that the plaintiff was a partnership doing business 
under the name of the Akron Brick Association. They 
also, as a separate and specific defense, averred “that 
said Akron Brick Association, so-called, is not in fact 
a lawful partnership, but that said alleged partner- 
ship is a combination of all or nearly all of the several 
brick manufacturers and dealers in and about the city 
of Akron, in which place, and in order to accomplish 
its purposes, said association has established and now 
maintains a central office or agency through which all 
purchases of brick must be made, and through which 
all sales of brick are made; that the object and pur- 
pose of forming and maintaining said association, and 
of said agency, was and is to control and enhance the 
price of brick, and in order to prevent and do away 
with a fair, open competition among the several com- 
panies, firms and individuals entering into and com- 
prising said association; that the said union or asso- 
ciation is in restraint of trade and contrary to sound 
public policy.” By a reply the averments of the an- 
swer were denied, and, in compliance with interroga- 
tions annexed to the answer, the plaintiff added 4 
copy of the articles under which the association was 
formed and does business. From the view we take 
of the case it is unnecessary to consider any of the er- 
rors assigned, other than the one that relates to the 
right of the plaintiff to sue by the assumed name of 
the Akron Brick Association. The articles of associa- 
tion, in connection with the evidence, support the 
averments of the defense. On the trial of the case 
the court, in its charge tothe jury, dispensed with 
any consideration of the question by the jury, saying: 
“In our jurisprudence it is no defense to say that the 
contract was made with a bad man, or with persons 
engaged in prosecuting acts contrary to law or the 
policy of the State, unless the contrary grows im- 
mediately out of and in connection with an illegal or 
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immoral act. A clear distinction exists, in law as 
wellas ethics, between a contract entered into to do 
an unlawful or immoral act, or to promote a course 
of conduct contrary to the policy of the State, anda 
contract entered into for a legitimate purpose, though 
made with persons who commit unlawful and im- 
moral acts, or promote schemes contrary to good pol- 
icy.’ We see no error in the court deciding the mat- 
ter, nor in the law as stated by the learned judge. The 
error consists, as we think, in the application of it. 
The vbjection relates to the right of the persons com- 
posing the Akron Brick Association to sue by that 
name, instead of the names of those composing the 
association. If they have that right, itis derived from 
the provision of section 5011, Rev. St. which reads as 
follows: ‘A partnership formed for the purpose of 
carrying on a trade or business in this State, or hold- 
ing property therein, may sue or be sued by the usual 
or ordinary name which it has assumed, or by which 
itis known; and in such case it shall not be necessary 
to allege or prove the names of the individual mem- 
bers thereof.”” A partnership is an association, with 
certain incidents recognized by law, for the convenient 
transaction of legitimate trade and business. It can- 
not therefore be formed for an illegal purpose or one 
contrary to public policy. Mete. Cont. 116;1 Lindl. 
Partn. 91; Sampson v. Shaw, 101 Mass. 145. It there- 
fore follows that, if the Akron Brick Association was 
organized for a purpose contrary to public policy, it 
has no right under the statute to sue by the name as- 
sumed in its business. Itis not a partnership within 
the meaning of the statute. This does not deny to 
the persons comprising the association the right, in 
their individual names, to maintain an action for the 
price of brick sold and delivered to a third person, or 
the enforcement of any contract that in no way de- 
pends upon the illegal arrangement as between them- 
selves. The law stated by the court in its charge 
properly applies to such a case, but does not to the 
question made here, which goes simply to the right of 
the persons comprising the association to sue, in the 
name assumed by them, under the provisions of the 
section above quoted. Itis aright derived from the 
making of a lawful contract of partnership, and can 
only be exercised where a lawful contract of partner- 
ship has been made and entered into. The evidence 
in the case tended to, if it did not conclusively show 
that the association was formed for the simple pur- 
pose of controlling the price of brick in the interest of 
the members. Such combinations are against public 
policy, as has been frequently held in this State. Salt 
Co. v. Guthrie, 35 Ohio St. 666; Emery v. Candle Co., 
47 Ohio St. 820, 24 N. E. Rep. 660; State v. Standard 
Oil Co., 49 Ohio St. 187, 185, 80 N. E. Rep. 279. The 
court refused to say to the jury thatif they found 
such to have been the object of the association a re- 
covery could not be had in favor of the association by 
its assumed partnership name, and charged the jury 
as before stated. This, we think, is error, for which 
the judgment should be reversed. 





Contracts or Corporations—Res Jupt- 
caTta.—In Nashua & L. R. Corp. v. Boston, 
& L. R. Corp., 41 N. E. Rep. 268, it is held 
by the Supreme Judicial Court of Massachu- 
setts that where two railroads under a traffic 
Contract are operated together, and their 
joint manager without authority pays out of 
the joint fund money for the improvement of 





one of the roads, an action will lie against 
such road by the other for its proportion of 
the money so used, though the contract un- 
der which they were operated was ultra vires, 
and that record of a judgment in a suit 
on several distinct claims is not a bar to a 
subsequent suit by the same plaintiff on one 
of the same claims, where the record does not 
show that the claim was adjudicated in such 
suit, but merely that the other demands were 
determined in favor of plaintiff. Holmes, J., 
dissented from the last mentioned proposi- 
tion. The court says: 


The defendant, however, contends that the traffic 
contract was ultra vires, and that neither corporation 
had power, under its charter, to agree with the other 
to operate their railroads as one road. No authority 
has been cited in favor of this view, but it would seem 
to be supported by decisions in New Hampshire. 
Burke v. Railroad Co., 61 N. H. 160. Sée, also, Bos- 
ton, C.& M. R. Co. v. Boston & L. R. Co., 65 N. H. 
393, 23 Atl. Rep. 529. We do not, however, need to 
enter upon this question, because the plaintiff’s suit, 
to the extent above mentioned, may be maintained 
on an independent ground. The joint manager, with- 
out authority either under the contract or otherwise, 
used the joint fund belonging to the two railroad 
companies for the improvement of the relative condi- 
tion of the defendant’s road. In this way the defend- 
ant has without right received the benefit of funds be- 
longing to the plaintiff, and an action may be main- 
tained to recover for the same, even though the traf- 
fic contract was ultra vires. Woollen Co. v. Lamb, 
143 Mass. 420,9 N. E. Rep. 823; Nims v. Mount Her- 
mon Boys’ School, 160 Mass. 177, 35 N. E. Rep. 776; 
L’Herbette v. Bank, 162 Mass. 137, 38_.N. E. Rep. 368; 
Central Transp. Co. v. Pullman’s Palace Car Co., 139 
U. S. 24, 60,11 Sup. Ct. Rep. 478; Bank v. Townsend, 
139 U. S. 67, 74-76, 11 Sup. Ct. Rep. 496; Manchester 
& L. R. Co. v. Concord R. R. (N. H. 1890), 20 Atl. 
Rep. 383; Central Trust Co. v. Ohiv Cent. R. Co., 23 
Fed. Rep. 306. 

The defendant further contends that the plaintiff is 
estopped to maintain this suit by the judgment or de- 
cree entered in favor of the plaintiff against the de- 
fendant in the Circuit Court of the United States. No 
authority is cited in support of this view. It appears 
that the plaintiff brought a bill in equity in that court 
against the defendant upon the claim now in suit here, 
and upon other distinct claims; that, after issue was 
joined therein, the plaintiff moved for leave to amend 
its bill by striking out the present claim; that, after a 
hearing, this motion was denied by the court; that 
thereupon the plaintiff filed in the Circuit Courta 
paper disclaiming and discontinuing its bill as to said 
claim; that this paper was filed without leave of court, 
and there was never any order of court upon it; that, 
after various intermediate proceedings, a final decree 
was entered in the Circuit Court for the plaintiff for 
one of the claims set forth in its bill, no mention being 
made therein of the claim now in suit; and that after- 
wards said decree was performed and satisfied of rec. 
ord. The defendant has not, in its answer, averred, 
nor by its evidence proved, that the present claim was 
in fact argued, considered, or determined in the Cir- 
cuit Court. The report is silent upon this point. If 
this had been done in point of fact, of course the pres* 
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ent suit could not be maintained. What we have to 
consider is whether, upon the case as it is presented 
to us, we should assume that it wasso determined; 
and whether, looking merely at the record, the legal 
effect of the former decree is to estop the plaintiff 
now. In the first place, it is clear that the plaintiff’s 
attempt to withdraw the present claim from that suit 
in spite of the refusal of the court to permit such 
withdrawal, was nugatory. The case stood thereafter 
just as if no such attempt had been made. No doubt, 
asa general, though not universal, proposition, at any 
time before a hearing, the court, on application made, 
will allow a plaintiff in equity to dismiss a whole bill 
as of course upon payment of costs. Kempton v. Bur- 
gess, 186 Mass. 192. Such dismissal, however, is not 
made without an order of court; and there may be 
facts which would lead the court to refuse to allow it. 
Chicago & A. R. Co. v. Union Rolling-Mill Co., 109 U. 
8. 702, 713, 3 Sup. Ct. Rep. 594; Stevens v. Railroad, 4 
Fed. Rep. 97; Badger v. Badger, 1 Cliff. 237, Fed. 
Cas. No. 717; Folger v. [The Robert G. Shaw, 2 Woodb. 
& M. 531, Fed. Cas. No. 4,899; Wilkinson v. Wilkinson, 
2 R. I. 414; Cozzens v. Sisson,5 R. I. 489; Electric 
Accumulator Co. v. Brush Electric Co., 44 Fed. Rep. 
602; Manufacturing Co. v. Waring, 46 Fed. Rep. 87, 
106; Hershberger v. Blewett, 55 Fed. Rep. 170; City of 
Detroit v. Detroit City Ry. Co., Jd. 569. Where a plaint- 
iff wishes to dismiss his bill as toa part ofthe relief 
prayed for, the proper way is to apply for leave to 
amend by striking out. Railroad Co. v. Stewart, 19 
N. J. Eq. 69. This the plaintiff did, and his motion 
was denied. The defendant was therefore entitled to 
treat the claim now in suit as still a part of the matter 
to be heard and determined in that suit. It does not 
necessarily follow, however, that the judgment in 
that case is a bar to the present suit. It has been held 
elsewhere that, if a plaintiff sues in one action for 
several distinct demands, and obtains a general ver- 
dict and judgment, the record of such judgment is not 
conclusive evidence that all of the demands were in- 
cluded therein, and will not bar a subsequent action 
for such as, in fact were not adjudicated upon. Sed- 
don v. Tutop, 6 Term R. 607; Paine v. Insurance 
Co., 12 R. I. 440; Hungerford’s Appeal, 41 Conn. 322; 
Supple v. Cannon, 44 Conn. 424; Allebaugh v. Coak- 
ley, 75 Va. 628; Wheeler v. Van Houten, 12 Johns. 
$11, dictum. See, also, Freem. Judgm. § 272 ad finem. 
This question was discussed but not decided 
in Goodrich v. Yale, 8 Allen, 454, where it was said 
that the doctrine of Seddon vy. Tutop “‘is not entirely 
free from objection, inasmuch as it allows a party un- 
necessarily to subject the other party to a second 
suit, after the plaintiff has elected to unite two causes 
of action in one suit, and when he has had full oppor- 
tunity to obtain judgment for his entire damages.”’ 
The court, however, was not ready to deny the doc- 
trine of that decision, and upon consideration we 
think it better not to extend the estoppel of aformer 
judgment so far as to assume conclusively that such a 
distinct demand was determined in favor of the de- 
fendent when the record does not so state, but merely 
shows that the other demands were determined in 
favor of the plaintiff. Such estoppel includes what- 
ever was actually determined, and whatever was neces- 
sarily involved in the actual determination; but where 
the former action included several distinct claims or 
demands which were distinct causes of action, ade- 
mand or cause of action which in point of fact was not 
passed upon may be the subject of a subsequent suit. 
The defendant might have brought such demand to 
the attention ofthe court, and might have asked for 
and obtained an adjudication upon it. But if this was 





not done, and if there was no such adjudication, then 
there is no estoppel in respect toit. This limitation 
of the doctrine of estoppel by former judgment is ip 
accordance with the general tendency of the decisions, 
Foye v. Patch, 1382 Mass. 105; Hooker v. Hubbard, 102 
Mass. 239, 245; Burlen v. Shannon, 99 Mass. 200; Rus- 
sell v. Place, 94 U. 8. 606; De Sollar v. Hanscome, 158 
U. S. 216, 221, 15 Sup. Ct. Rep. 816; Dunlap v. Glid- 
den, 34 Me. 517; Pray v. Hegeman, 98 N. Y. 351; 2 
Smith, Lead. Cas. ‘699, and cases cited. The demand 
now in suit, therefore, is not barred by the former 
judgment, unless it was in fact adjudicated upon 
therein; and the record laid before us is not conelu- 
sive evidence that it was so adjudicated upon. 





MunicipaL CoRPORATION—ABATEMENT OF 
NuisancE—Destruction By HeattH Orr 
cER.—In Mayor, etc. v. Mulligan, 22S. E. 
Rep. 621, it is held by the Supreme Court of 
Georgia that the authorities of a city have no 
right to destroy the private property or a cit- 
izen for the public good without compensat- 
ing him for the loss thus occasioned, unless 
the property is itself a nuisance, endangering 
the public health or safety. In that event it 
may be destroyed by such municipal authori- 
ties, without paying the owner its value, if 
the charter of the city confers upon them the 
power to abate such nuisances; but even 
then, unless the property is first condemned 
as a nuisance by appropriate proceedings, its 
destruction will be at the peril of the munic- 
ipal authorities; and, when sued for its 
value, the burden is on them of showing that 
it was in fact a nuisance, and that its destruc- 
tion was really necessary to the public health 
or safety. In cases of emergency, the de- 
struction may properly be ordered without 
a preliminary condemnation, but the munic- 
ipal authorities will in that event carry the 
same burden. The court says: 


This was an action against the municipal corpora- 
tion of the city of Savannah for the value of a feather 
bed, pillows, and mattress destroyed by a sanitary 
inspector of that city, under orders of its health offi- 
cer. On certiorari the superior court ruled that the 
city was liable to the plaintiff, under section 2226 of 


the Code; and to this ruling the city excepted. The ° 


section referred to is as follows: ‘Analogous to the 
right of eminent domain is the power from necessity 
vested in corporate authorities of cities, towns and 
counties, to interfere with and sometimes destroy the 
private property of the citizen for the public good, 
such asthe destruction of houses to prevent the ex- 
tension of a conflagration, or the taking possession of 
buildings to prevent the spreading of contagious dis- 
eases. In all such cases, any damages accruing to 
the owner from such acts, and which would not other- 
wise have been sustained, must be paid by such cor- 
poration.”” We do not think the section above quoted 
is applicable to this case. Under the ruling of this 
court in Dunbar v. City Council of Augusta, 90 Ga. 
390, 17S. E. Rep. 907, a city having the power, under 
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its charter, to abate nuisances endangering the public 
health and safety, may destroy property without mak- 
ing compensation to the owner, where the property 
constitutes a nuisance of that kind; and we think the 
decision in that case controls the present case. There 
the city authorities destroyed grain which had be- 
come wet and damaged by a flood while stored in the 
plaintiffs’ warehouse. The plaintiffs sued the city for 
the value of the grain, and it was held by this court 
that, “it not being alleged in the declaration that the 
damaged grain condemned and destroyed by the 
municipal authorities was not a nuisance or was not 
dangerous to the public health (that being the ground 
on which it was condemned and destroyed), no cause 
of action against the municipality was set out in the 
declaration.”’ Bleckley, C. J., in delivering the opin- 
ion of the court, said: ‘‘To destroy property because 
it is a dangerous nuisance is not to appropriate it toa 
public use, but to prevent any use of it by the owner, 
and putan end toits existence because it could not 
be used consistently with the maxim ‘sic utere tuo ut 
alienum non ledas.’” Section 2226 of the Code, 
though not referred to in the opinion, was cited and 
relied on by counsel for the plaintff in error in that 
ease, and was not overlooked by the court in the con- 
sideration of the case. An illustration of the class of 
eases to which this section applies will be found in 
the case of Town of Dawson v. Kuttner, 48 Ga. 133, 
the only case we know of in which the section referred 
tohas been construed. In that case the plaintiff was 
held entitled to recover from the municipal corpora- 
tion for property destroyed by the authorities thereof 
inattempting to prevent the spread of a fire, but the 
fire did not originate in and had not extended to the 
property in question at the time of its destruction. In 
cases of emergency the municipal authorities, if au- 
thorized by their charter to abate nuisances, are not 
bound, before ordering the destruction of property as 
anuisance, to wait until the fact that the property is 
a nuisance is judicially determined. In such cases 
the destruction may be ordered without a preliminary 
condemnation. See Mayor, etc., 
Mitchell, 79 Ga. 807, 5 S. E. Rep. 201; Dunbar v. City 
Council of Augusta, supra, and cases cited. Unless, 
however, the property is first condemned asa nui- 
sance by appropriate proceedings, its destruction will 
be at the peril of the municipal authorities; and, 
when sued for its value, the burden is upon them of 
showing that it was in fact a nuisance, and that its de- 
struction was really necessary tothe public health 
and safety. In the present case the evidence showed 
conclusively and beyond question that the property 
destroyed was in fact a nuisance endangering the pub- 
lic health, having been used as bedding by a person 
who had scarlet fever, a highly contagious disease; 
andthe mayor and aldermen of the city, under its 
charter, had ample authority to abate the nuisance. 
Code, § 4875. Consequently the destruction of the 
property was lawful, and the owner was net entitled 


to recover its value from the city. Judgment re- 
versed. 





ELECTIONS AND VoTERS—AUSTRALIAN BAL- 
Lot System.—The recent cases of Vallier v. 
Bracke and Parmley v. Healy, 64 N. W. 
Rep. 180 and 186, review and decide a num- 
ber of practical questions arising under the 
Australian ballot law of that State which are 
of interest in other States. The official head- 


of Americus v.~ 





notes show that the following points were de- 
cided : 


1. Where itis claimed that a certain person who 
voted at an election was not a qualified elector, he 
may be asked, as a witness on direct-examination, no 
question of personal privilege being involved, the 
general question, for whom he voted. The manner 
of marking his ballot is a subject of cross-examination. 

2. Under the provisions of sections 4, 6, ch. 80, 
Laws, 1893, an elector may adopt either of four 
methods in designating the candidates for whom he 
desires to vote. First. He may make a cross in the 
circle at the head of a party tickt, and in this manner 
vote the entire ticket. In such case that ticket is full 
and complete, and. constitutes his ticket. Second. 
He may make a cross in the circle at the head of the 
party ticket, and may erase on that party ticket the 


‘names of the candidates for whom he does not desire 


to vote, and not supply the place of the erased name 
or names. He then votes the party ticket, except as 
to the candidates whose names are erased, and as to 
those the ticket is not filled. Third. When the elector 
has made a cross in the circle at the head of the party 
ticket, and erased the name of one or more candidates 
thereon, he may fill out his ticket in whole or in part 
by placing across at the left of the name of candidates 
on other tickets, thus making his ticket to consist of 
the names not erased upon his own party ticket and 
the name or names of candidates on other tickets. 
Fourth. Ifthe elector choses, he may omit the cross 
in the circle at the head of any party ticket, and make 
up his ticket by placing a cross to the left of the 
names of such candidates as he desires to vote for 
upon any ticket on the ballot. 

8. When the elector makes a cross in the circle at 
the head of a party ticket, and erases no name there- 
on, the law declares it shall be counted for the party 
ticket, “‘throughont,” and no cross or mark opposite 
the name of any candidate on any other ticket can 
be resorted to to defeat the declared effect of such a 
cross at the hea! ofa ticket. 

4. The law has prescribed the manner in which an 
elector may mark his ballot, and what act he may 
do to designate the candidates for whom he desires to 
vote, and in marking his ballot he must substantially 
conform to the requirements of the law. 

5. A cross at the head of the party ticket, but not 
within the circle, is a nullity. 

6. A cross at the right of a candidate’s name is not 
an informality in the form of marking, but is unau- 
thorized and of no effect. 

7. The erasure of a name upon a ticket marked with 
across in the circle at the head thereof, and the writ- 
ing thereunder of the name of the candidate for the 
same office on another ticket, is unauthorized, and 
cannot be counted for the latter candidate. 

8. If the act of erasing a candidate’s name on a 
party ticket properly marked by a cross in the circle 
at the head thereof, is such that it can clearly be seen 
that the voter has made an effort to erase the name, 
and intended in fact so to do, any informality merely 
in the manner of doing it should be disregarded. 

9. A straight diagonal line at the left of the name 
of a candidate does not constitute a cross, and should 
be disregarded. 

10. One or more circles within the circle at the 
head of a party ticket do not constitute a cross within 
the circle, and should be disregarded. 

11. When the intention of the elector to makea 
cross is clearly apparent, and the cross is made 
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whether with stamp or otherwise, any informality 
merely in making it should be disregarded. 

12. The law makes no provision for a cross in the 
circle at the head of more than one party ticket, and a 
cross in the circle at the head of two or more party 
tickets neutralizes each other, and such cross, as to 
all the party tickets so marked, should be disregarded, 
and the ballot treated as though no cross were made 
at the head of any party ticket. 

13. When an elector does not make a cross in the 
circle at the head of any party ticket, he may indicate 
the candidates for whom he desires to vote by placing 
a cross at the left of the candidate’s name on any ticket, 
and he need not erase any name on the ballot. 

14. When the elector writes his own name on his 
ballot, such ballot is marked so that it can be identi- 
fied, and is void, and should not be counted. 








THE NEXT FRIEND—EXTENT OF AU- 
THORITY TO COMPROMISE SUIT. 


In a number of cases, some of them of re- 
cent date, consideration of the extent of a 
next friend’s authority to compromise, settle 
or arbitrate the suit in which he appears, has 
arisen. The subject assumes importance at 
the present time on account of the large num- 
ber of suits brought on behalf of minors to 
recover damages for personal injuries. Toa 
proper presentation of this and allied prov- 
inces of the next friend a general review of 
the powers, duties and liabilities of one hold- 
ing the office or position is essential. The 
next friend, or prochein ami, is the represent- 
ative of one not sui juris for the special office 
of commencing or carrying on a suit in court.! 
He is a species of attorney, an officer of the 
court, and his acts are under the control and 
direction of the court.? He is not a party to 
the suit, has no interest therein, and his 
authority ends with the rendition of final 
judgment.’ His appointment seems to be an 
exercise of the governmental function to pro- 


1 For definition of ‘‘next friend’ with general dis- 
cussion of provinces thereof see the following, the list 
of citations being especially extensive in the two first 
mentioned: 1 Daniel’s Ch. Pr. 69; Schouler’s Dom. 
Relations, § 449; Ewell’s Leading Cases (Inf.), 227; 
Tyler on Infancy, 197; Macpherson’s Inf. 352; 3 Rob- 
inson Pract. 229; Tidd’s Pract. 100n; Chambers on 
Prop. of Inf. 757; 1 Bl. Com. 464; Reeve’s Dom. Rel. 
264; Edwards on Parties, 195; Bingham on Inf., p. i17, 
Black on Judgments, § 198. 

2 Deford v. State, 30 Md. 199; Leopold v. Meyer, 10 
Abb. Pr. (0. 8.) 40: .Citing, Knickerbocker vy. De 
Treeat, 2 Paige, 304, and others. 

3 Crittenden v. Canfield, Mich. 49 N. W. Rep. 554; 
Allen v. Roundtree, 1 Spears (S. C.), 80; Genet v. 
Talmadge, 1 John, C. R. 3; Sinclair v. Sinclair, 13 M. 
& W. 640; Brown v. Hull, 16 Vt. 674; Rees v. Maxim 
(Mich.), 58 N. W. Rep. 493. 








vide for the well being of those laboring un. 
der a disability. He may be appointed to 
prosecute a suit after its commencement,’ 
While minors ought to sue by next friend, 
still if the next friend sues in behalf of the 
minors, the defect is amendable.® At com- 
mon law infants both sued and defended by 
guardian.’ By statute Westm. 3 E. I, ch. 49, 
they were authorized to prosecute by pro- 
chein ami when eloined, and later by Westm. 
B. E. I. ch. 15, to sue in all actions, either by 
guardian or prochein ami.’ In the United 
States the statutes of most of the States pro- 
vide substantially that in all {cases where 
persons who are within age may sue, their 
next friends shall be admitted to sue for 
them.’ (Not in partition suits in Missouri. )” 
Ordinarily the right to sue by next friend is 
really considered as though it were a part of 
the common law. Generally the infant may 
sue either by next friend or guardian if the 
latter has been appointed." In common 
practice beyond the count no especial ap- 
pointment of the next friend is necessary, 
although in theory ‘he is selected by the 
court ;!? the consent of the infant is not es- 
sential to the appointment, and in fact the 
infant may be ignorant thereof or object 
thereto; the next friend is generally liable 
for costs (not in Massachusetts) ;" the infant 
may prosecute as a poor person; in some 
States even, it is said without a next friend.” 

The next friend acts under the direction of 
the court for the benefit of the infant and is 


4 County of McLean v. Humphreys, 104 Ill. 378. 

5 McDonald v. Weir (Mich.), 42 N. W. Rep. 1114; L 
C. R. R. Co. v. Latimer, 128 Ill. 163. 

6 Van Pelt v. C. R. & C. R. R. Co., 89 Ga. 706; Wil- 
son v. Me-Ne-Chas, 40 Kan. 649. 

7 Co. Lit. 1350. 

8 See authorities cited inJn. 1; also. Walsh v. Walsh, 
116 Mass. 377; Hooks v. Smith, 18 Ala. 340; Sliver v. 
Shelback, 1 Dallas, 165. 

9¢.g.,R. S. Ill. Chap. 64, § 16; Clay’s Dig. (Ala.) 
336, p. 130. 

10 Colvin v. Hanenstein, 110 Mo. 575. 

11 Robson vy. Osborn, 18 Tex. 8305; Thomas v. Dike, 
11 Vt. 273. 

12 Chudleigh v. C. R. I. & P. Ry. Co., 51 Ill. App- 
491; Miles vy. Boyden, 3 Pick, 213; Judson v. Blanchard, 
8 Conn. 579; Klaus v. State, 54 Miss. 644. 

18 Pyne v. Wood, 145 Mass. 558; Morgan v. Thorne, 
7M. & W. 400; Barwick v. Ruckley, 45 Ala. 215; G. C- 
& 8. F. R. Co. v. Styron, 66 Tex. 421. 

M4 B. & O. R. Co. v. Fitzpatrick, 36 Md. 619; Melling 
v. Melling, 4 Maddox, 139; Crandall v. Slaid, 11 Met. 
288; Smith v. Smith (N. C.), 18S. E. Rep. 113. 

15 Wright, Admr. v. McLarinan, 92 Ind. 108; C. &I. 
R. Co. v. Lane, 130 Ill. 116. 
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powerless to yield any of the latter’s rights.’* 
If the infant’s rights are not being subserved 
the bill will be dismissed ;!” the next friend 
will be changed, or other proper orders 
made.” It has been held that the only rea- 
son for the next friend’s appointment is that 
there may be a responsible person before the 
court accountable for the costs, and that the 
ancient custom of appointing officers of the 
court to the position was discontinued simply 
because they became liable for costs.” This 
view restricts the powers and province of the 
next friend to an extreme limit. In theory 
at least, and in practice at times, he has far 
greater duties and powers in connection with 
the carrying on of the suit under his super- 
vision. It has been held, also, that the next 
friend does not have to be responsible, finan- 
cially for the costs, but simply one who will 
be concluded by judgment therefor, and this 
is certainly as great a privilege as defendants 
have in suits brought by those who have 
reached majority.24 When the infant is reg- 
ularly in court by next friend, he is bound 
by the judgment or decree to the same ex- 
tent as a party sui juris, and will be permitted 
to question the finding only for fraud, collu- 
sion or error. Were this not the case, 
litigation with an infant would not be term- 
inated of a certainty during his minority. 
There is a conflict in reported opinions as to 
whether or not the next friend can receive 
the amount of the judgment and give legal 
and full satisfaction. For instance, in B. & 
0. R. R. Co. v. Fitzpatrick, already cited, it 
was held that the next friend has such power 
in full, and that his attorney likewise has the 
same power in this regard, but even in this 
case the statement is made, that where there 
is a guardian under bond, the payment must 
be made to him and not to the next friend. 
Another line of decisions takes the position 

1 R. R. v. Kennedy, 70 Ill. 850; Wright v. Gay, 101 
Ill. 283; Barwick v. Ruckley, supra. 

" Fox vy. Suwerkrop, 1 Beav. 583; Sale v. Sale, 1 
Beay. 586; Nalder v. Hawkins, 2 M. & K. 243. 

8 Ward v. Ward, 3 Merivale, 706; Peyton v. Bond, 1 
Simons, 391. 

Gage v. Stafford, 1 Ves. Sr. 545; Walker v. Else, 7 
Simons, 234; Fulton v. Rosefelt, 1 Paige’s Rep. 170. 

* People v. N. Y. Com. Pl., 11 Wend. 166; Leopold 
y. Meyer, supra. 

” Budd vy. utherford, 4 Ind. App. 386. 

# Ralston v. Lahee, 8 Iowa, 17; Joyce v. McAvoy, 81 
Cal. 273; Brooke v. Mostyn, 33 Beay. 457; Wall v. 


Bushby, 1 Bro. Ch. 494; Chudleigh v. C. R. I. & P Ry. 
_ 51 Ill. App. 491; Kingsbury v. Buckner, 134 U. S. 





that the next friend cannot, legally, satisfy 
the judgment or decree ;* that the payment 
to him is a nullity. The proper way, cer- 
tainly the safe way, for judgment debtors in 
suits brought by infants, is to make payment 
to a guardian under bond, or if one has not 
been appointed to pay into court awaiting 
such appointment. 

It follows logically from the foregoing de- 
terminations relative to the official powers, 
duties and liabilities of the next friend that 
whatever one in that position does in the way 
of compromising, settling or arbitrating a 
suit, to be final or valid must be done under 
the direction and with the approval of the 
court, unless it be a mere matter of course 
or form in connection with the carrying on 
of the suit. Such is the weight of judicial 
authority. When the question came before 
the court of final resort in Tennessee,” in 
1873, the judges were divided, and Sneed, J., 
dissenting, insisted that the next friend was 
of such authority and position that he had a 
right to select his tribunal and so could sub- 
mit the case to the arbitration of private 
persons, but the opinion adopted held that 
the next friend could not compromise or ar- 
bitrate except under direction of court. The 
question as to whether a next friend can 
compromise or discharge a cause of action 
was not finally passed upon by the Massa- 
chusetts Supreme Court until 1891. Ina 
carefully considered opinion,* it is deter- 
mined that while the next friend has the 
power to entertain negotiations for settle- 
ment, he cannot legally discharge a cause of 
action out of court, and unless the settle- 
ment made is affirmed when brought to the 
attention of the court it is invalid. In a 
Pennsylvania case of 1892, a trespass case,” 
the infant plaintiff was given a verdict of 
$950, and the father, the next friend, against 
the advice of counsel, settled for $750, and 
his removal as next friend was made abso- 
lute. Soin Illinois a father as next friend 
settled his son’s suit for $250 and an order of 
court was made in regular form sanctioning 
the settlement by rendering judgment, but 

23 Allen v. Roundtree, supra; Galveston Oil Co. v. 
Thompson, 76 Tex. 235; Smith v. Redus,9 Ala. 99; 
Texas Cent. Ry. Co. v. Stuart, 1 Tex. Civ. App. 642. 

% Miles v. Kaigler, 10 Yerger, 10. 

% Tucker v. Dabbs, 12 Heisk. (Tenn.) 18. 

% Tripp v. Gifford, 155 Mass. 108; see also, Miles v. 


Kaigler, supra; Isaacs v. Boyd, 5 Porter, 388. 
27 O’Donnell v. Broad, 1 Pa. Dist. R. 650. 
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when on motion made during the same term 
the facts were fully set forth before the trial 
court, the judgment was set aside and an 
award of $2,500, a more adequate compensa- 
tion for the infant’s injuries, was rendered in 
his favor and both the appellate and Supreme 
Courts affirmed the acts of the trial court.* 
Had the motion to vacate not been made dur- 
ing the same term the judgment would have 
been only voidable and the infant would have 
been compelled to file a bill.” Herein lies 
the great urgency for extreme care and cau- 
tion in cases brought for infants on the part 
of judges and other officers of the court to 
prevent, if possible, the mistakes of careless 
next friends and the fraudulent designs of 
those who would cheat infants for private 
gain. A court of admiralty, according to 
Judge Ware of the U. S. District Court,” 
will interpose to protect the rights of an in- 
fant against the misconduct of the next 
friend; in this case also the father 
who is next friend, colludes with the 
adverse party and gives a receipt in 
full on the payment of less than the 
amount due the infant for wages. In South 
Carolina®! it was held in 1890, that a settle- 
ment for a lunatic made by the next friend, 
put in the form of a decree, but not signed 
by the judge, is not binding on the lunatic. 
In Kingsbury v. Buckner, already cited, a 
case involving an interpretation of Illinois 
statutes, Justice Harlan of the U. S. Supreme 
Court says in substance that while the next 
friend may assent to arrangements to facili- 
tate trial, referring presumably to such mat- 
ters of form as appointments to take deposi- 
tions, he cannot in any way surrender the 
substantial rights of the infant. These ar- 
rangements with which the next friend can 
bind the infant are of necessity matters of 
mere form. Where an infant sues in equity 
by next friend to compel an administrator to 
settle accounts and such next friend em- 
ploys an attorney, the latter cannot agree, 
in any way binding upon the infant, to waive 
proof of vouchers.” 

Undoubtedly a great many cases brought 
on behalf of infants are settled with the facts, 


% A. T. &S. F. R. Co. v. Elder, 149 Ill. 175; see also, 
Palmer v. Conant, 11 N. Y. S. 917. 

2 Chudleigh v. C. R. I. & P. Ry. Co., supra. 

30 The Etna, Ware, 474. 

81 Clark y. Crout, 34 S. C. 435. 

82 Crotty v. Eagle, 35 W. Va. 148. 
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even if formally before the court, not actually 
and truthfully presented to its consideration, 
and the settlements are final, not because 
justice was done but because the matters 
were dropped. The number of instances re. 
ported in which fathers as next friends have 
sold out their children’s rights for paltry 
sums of ready money, is surprising, and this 
being true in how many more instances, 
crafty or careless persons have cheated in- 
fants it is difficult toestimate. But these re- 
sults follow, not from defects in the provis- 
ions of the law with regard to next friends, 
These provisions as shown by prevailing and 
decisive opinions, while at first they may seem 
peculiar and antiquated, are at least so favor- 
able to the infant’s welfare that if the judges, 
attorneys and other officers of the courts do 
their duties conscientiously, the interests of 
the infants and other parties not sui juris 
will be as well protected as is possible under 
human laws. Cyrus J. Woon. 
Chicago, Ill. 








INDUCING MARRIAGE BY FALSE REPRESEN- 
TATIONS—CAUSE OF ACTION—SURVIVAL, 


IN RE PAYNE’S APPEAL. 


Supreme Court of Errors of Connecticut. 


Where a woman induces a man to marry her by 
falsely representing that she is single, his cause of ac- 
tion is fora personal injury, and the damage to his 
estate, by reason of the support given to her, is but 
incidental to the wrong, and cannot be recovered on 
the theory of a quasi contract, and therefore the 
cause of action therefor does nut survive against her 
estate. 

HAMERSLEY, J.: Harrison Ferguson and Liz- 
zie Seymour intermarried October 27, 1891, and 
cohabited as man and wife until the death of the 
latter, April 26, 1893. At the time of the mar- 
riage, and duringits continuance, Lizzie Seymour 
had a lawful husband living. She induced Fer- 
guson to marry her by falsely representing to 
him that she was a single woman, and thereafter, 
and until her death caused him to believe that he 
was her lawful husband. During this cohabita- 
tion, he, relying on the said representations, fur- 
nished her with board, lodging, medical attend- 
ance, and other necessaries, of the value, in the 
whole, of $749.51. Upon the death of Lizzie Sey- 
mour, the estate was represented by the adminis- 
trator to be insolvent, and commissioners thereod 
were appointed. Ferguson presented to the com- 
missioners a claim against the estate, based oD 
the above facts. The commissioners allowed 00 
this claim the sum of $429.77. Robert Payne, 
a brother, heir at law, and creditor of the intes- 
tate, appealed to the superior court from the d0- 
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ings of the commissioners in allowing the claim. 
In the superior court Ferguson filed a statement 
of claims, setting out in detail the above facts, 
and accompanied by a bill of particulars. To 
this statement of claims Payne demurred. The 
court sustained the demurrer, and gave judgment 
disallowing the claim. This is an appeal by Fer- 
guson from that judgment, and the only reason 
assigned is that the court erred in sustaining the 
demurrer. 

The presentation of the claim is,in effect, an 
action by Ferguson against the administrator of 
Lizzie Seymour’s estate. The appellant in error 
represents the plaintiff, and the appellee in error 
the defendant. The judgment sustaining the de- 
marrer is a judgment that the plaintiff, on the 
facts recited, has no cause of action against the 
defendant. It is claimed on behalf of the plaint- 
iff that these facts show he had a cause of action 
against Lizzie Seymour during her life; that such 
cause of action was, essentially and in substance, 
for a breach of contract obligation implied by law 
from the facts, and therefore survived against her 
administrator. It is claimed on behalf of the de- 
fendant that the plaintiff, for the special redress 
sought in the claim, had no cause of action against 
Lizzie Seymour during her life; or, if such cause 
of action existed, it was for a private wrong or 
injury to the person, and therefore does not sur- 
vive against the administrator. 

In discussing whether the plaintiff had a cause 
of action against the intestate during her life for 
the special redress now sought, the determina- 
tion of the nature of such a cause of action, i. e., 
whether founded substantially on a private wrong, 
or onsome contract or quasi contract obligation, is 
necessarily involved. The precise question there- 
fore presented is this: Does a man living with a 
woman in the relation of husband and wife have, 
under any circumstances, unless by virtue of some 
express agreement, a right of action against the 
woman for the value of shelter, food, and clothing 
given her during the continuance of that relation? 
The statement of the question would seem to 
compel an answer in the negative. The relation 
of husband and wife involves a mutual under- 
standing that the man shall furnish support, and 
the woman shall furnish services, not for hire, 
but as a free gift. All consideration of the value 
of such support or service, whether absolute or 
comparative, is excluded by the fact of this rela- 
tion. It is a settled principle of law that where 
two persons are in the habit of furnishing mate- 
rials or service to each other, under the mutual 
understanding that such reciprocal favors are a 
free gift, no cause of action can exist in favor of 
one against the other for the value of such ma- 
terials or service. Potter v. Carpenter, 76 N. Y. 
157. In this case no possible doubt could arise, 
except for the confusion caused by the peculiar 
nature of the legal status of husband and wife. 
The relation of husband and wife, i. e., the co- 
habitation as man and wife, is a question of fact 
determined by the will of the parties. ‘The status 





of husband and wife is a question of law deter- 
mined by the absolute mandate of the State. The 
status may exist in law without the relation in 
fact; and the relation may exist at the will of the 
parties, independently of the legal status, and is 
then unlawful, so far, and only so far, as illicit 
intercourse is involved. The existence in fact of 
that relation, on general principles of law, ex- 
pressly negatives any cause of action in one 
against the other for the value of the reciprocal 
gifts of support and service, whether the relation 
as carried on is legal or illegal. It may be know- 
ingly illegal on the part of both, or innocently 
illegal on the part of both, or innocently illegal 
on the part of one only; but, in either case, the 
legal effect of the reciprocal gifts of one to the 
other is determined by the fact of the relation, 
and is the same, except that, when the relation is 
coincident with the legal status of husband and 
wife, such gifts rest, not only on a mutual under- 
standing, proved by the fact of the relation, but 
also on the duty involved in the existence of the 
legal status. Robbins v. Potter, 11 Allen, 588. 
But it is said that in this case the woman has 
deceived the man into falsely assuming the legal 
status of husband, and so has done him a great 
injury. True. And just here comes in the con- 
fusion that has led some courts and text-writers 
into overlooking the distinction between a per- 
sonal injury, as a cause of action,.and the inci- 
dental aggravation of the damage, following that 
injury, as a cause of action independently of the 
injury. Whatis this wrong?’ The overt act is a 
deception, a false statement. A false statement 
made by one and believed by another is not per se 
a legal injury, and actionable. If the false state- 
ment is the direct means of obtaining the prop- 
erty of another, there is a legal injury to rights of 
property, and the owner has an action for the 
property, orits value. based on the fraud, and 
also, in some cases, on the implied contract to 
return property, or the proceeds of property, 
which legally or equitably belongs to another. 
But here the false statement as to the legal status 
of the woman was not the direct means of obtain- 
ing any property. It was the direct means of in- 
ducing the man to take part in the legal form of 
marriage. The form was a nullity. No property 
was or could be thereby secured. But the wrong 
was complete, the legal injury was inflicted, the 
moment this invalid marriage was consummated. 
The injury may continue, and subsequent events 
may aggravate the resulting damage; but they 
eannot change the nature of the wrong, or alter 
the legal injury which is the cause of action. The 
legal injury is not to property, but to the person, 
and is of a nature entirely sui generis, owing to 
yhe peculiar nature of the legal status of husband 
and wife, and the far-reaching and complex per- 
sonal interests that depend on the maintenance 
and due observance of that legal status. The 
family is the foundation of society. The status of 
husband and wife is fixed and regulated by the 
State, by virtue of its inherent right to settle the 





as 


Sh bate os 


SE EE a 


fl « 
. 
j 
ij 
| 
i 

: 
N 
; 
q 
i 
1 
rt 


f 


346 CENTRAL LAW JOURNAL. 


No. 18 








foundations of social order. Indeed, the family 
and the obligations and privileges pertaining to 
it reach back of all State regulations. The 
family develops the State, and is coincident with 
the birth of man. Itis evident that the direct 
injury resulting from inducing a man to falsely 
assume the status of husband is one absolutely 
unique, and far-reaching in resulting damage. It 
may involve establishing a family that is no 
family, but the home of shame; the raising 
children, not to be heirs, but bastards; the sur- 
render of the devotion of a wife for the services of 
a harlot; the loss, for a longer or shorter time, 
perhaps the total loss, of all the privileges, 
happiness, respect, and honor that follow the 
maintenance of a lawful home. Such an injury 
is not analogous to any other injury known to the 
law. This supreme injury the plaintiff claims to 
have suffered, and, because he has suffered it, 
claims the right to bring an action, not to re- 
cover the direct resulting damage, but to recover 
the value of food and lodging he has given the 
woman who inflicted the injury. In other words, 
the claim is that, by reason of the primary 
wrong, the plajntiff, for a year or more, ex- 
changed presents with the woman; that this ex- 
change was not, on the whole, a remunerative 
transaction, although it might have resulted to 
his benefit; and, therefore, the alleged loss can be 
treated, not merely as an incident possible to be 
considered in aggravation of damages for the 
wrong, but as a substantive injury, directly re- 
sulting from the primary wrong, so as to con- 
stitute an independent and separate cause of ac- 
tion. The question might be refined by claiming 
that each mouthful of food or each night’s shelter 
furnished was obtained by means of the woman’s 
false statement as to her legal status; but this is a 
mere quibble, and is palpably untrue. Plainly, 
the actual condition is this: A man and woman 
live together on the distinct mutual understand- 
ing that the man shall furnish materials, and the 
woman shall furnish services. The relative value 
of one to the other is not considered. The 
balance of gain may be on either side. In fact, it 
proves to be on the woman’s side. He is the 
loser, and she is the gainer, to the extent of such 
balance. The man says the woman made a false 
statement, which he believed, and by which he 
was induced to live with her. To be sure, this 
false statement had no relation to the relative 
value of the materials and services exchanged. It 
did not deceive him as to how the balance of 
benefit might turn out, and so, as affecting that 
balance, did not injure him, but did injure him in 
other ways. The damage resulting from that in- 
jury he can recover. Buteven if such damage 
ean be enhanced by proof that the pecuniary 
value of the gifts he made the woman while the 
relation of husband and wife in fact existed ex- 
ceeded the value of the gifts she made him, 
nevertheless the fact remains true that such gifts 
were made in pursuance of a mutual understand- 
ing that no payment for them should be made by 
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either, and therefore no implied contract of pay. 
ment can be predicated of such gifts. 

In this case the deception which caused the 
actionable injury relates to the legal status of 
the woman. Suppose it related to her birth. She 
represents herself of pure white blood, when, in 
fact, she is partly of Indian or negro blood. The 
man claims that he would not have lived with her 
unless he had believed this false statement, and 
that his association with a half-breed has been 
an injury to him in many ways. Or suppose she 
falsely represents herself as not related to him, 
when she is in fact his sister; does the fact that 
she has deceived him into unconscious participa- 
tion in the crime of incest give him an independ- 
ent cause of action for alleged loss on the ex- 
change of materials and services which he would 
not have entered into had he not been so de- 
ceived? Or test the principle claimed by an ap- 
plication to conditions free from all complication 
with the marriage relation. A banker is deceived 
by an adventurer into believing him to be the of- 
ficer and agent of a foreign bank. Influenced by 
this deception, he accepts the position of agent 
for the bank, holds himself out as such agent, 
makes contracts in the name of the bank, and, 
when the deception is discovered, has suffered a 
grievous loss in money and reputation. During 
the continuance of the relations between him and 
the adventurer, the supposed officer of the foreign 
bank, and in pursuance of a custom prevailing 
when such relations exist, he has made an ex- 
change of presents with the adventurer. He 
finds the value of the presents sent exceeds the 
value of the presents received. Does the original 
deception as to the legal position of the ad- 
venturer, by which he was drawn into assuming 
a false position so disastrous to him, furnish an 
independent cause of action for the recovery 
of an alleged loss on the exchange of presents? 

The analogies are not complete, and herein lies 
the difficulty of demonstrating the principle 
which should control when a man, deceived into 
a false presumption of the status of husband, and 
into unconscious participation in the crimes of 
adultery and bigamy, and suffering the irrepar- 
able injuries involved in such deception, alleges 
this deception or this injury as ground for recov- 
ering an alleged balance on the exchange of 
gifts while living with the woman who inflicted 
the injury. There is no analogy to such a case. 
And, sofar as we know, such a case has never 
been presented to a court. The question has 
been discussed in a few cases where a woman who 
has been thus injured, shut out from all redress for 
the injury by the death of the man, has sought 
to make his estate liable for the value of her 
services. We believe this is the first instance 
where such a claim has been made by a man, and 
have no knowledge that such action, by either 
man or woman, was ever brought during the life 
of the wrong-doer. A court might be excused, 
when the perpetrator of such an injury has ¢8- 
caped punishment in life, for being acute in seek- 
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ing reasons for making the estate liable for some 
small fraction for the resulting damages,—especi- 
ally when the claim is presented by a woman, 
whose sufferings from such an injury are liable 
tobe so much more severe,—but cannot be ex- 
cused for pushing such acuteness into the region 
of fallacy. 

The case of Higgins v. Breen, 9 Mo. 497, sus- 
tains the theory that a woman may recover the 
value of her services against the estate of the man 
who has deceived her into a false marriage, if, on 
the whole, they were valuable. The Supreme 
Court of Massachusetts, in an opinion which sug- 
gests the views we have indicated, upholds the 
opposite theory. Cooper v. Cooper, 147 Mass. 
370,17 N. E. Rep. 892; Grimm v. Carr, 31 Pa. St. 
533; Price v. Price, 75 N. Y. 244. But all courts 
agree that such action cannot be brought against 
the estate of the wrong-doer, if the cause of action 
is, in substance, for the recovery of damages from 
atortious injury to theperson, and cannot be 
brought unless the same cause of action existed 
against the wrong-doer while in life. The ques- 
tion has never been decided in this State, and 
may, therefore, be determined wholly on princi- 
ple. For the reasons stated, we think the true 
application of the legal principles under which 
rights are detined, and causes of action are clas- 
sified, to the confusing complication of ordinary 
rights with the peculiar legal status of husband 
and wife involved in this question, justify the fol- 
lowing conclusions: The deception by which a 
married woman induces a man to falsely assume 
and maintain the status of her husband is an in- 
jury to the person, complete with the consumma- 
tion of the void marriage. Such injury gives to 
the man a right of action against the woman for 
damages resulting from such false assumption of 
the status of husband. A pecuniary loss sustained 
by having in fact lived with a woman in the re- 
lation of husband and wife may be considered in 
estimating the damages caused by this injury. 
But such loss, if it can be recovered at all, sepa- 
rate from all other damage, can only be so recov- 
ered in an action based on the original wrong, in 
which the plaintiff abandons all claim to any re- 
sulting damage except this incidental loss, and, 
therefore, the substantial cause of the only action 
in which such loss can be separately recovered is 
the deception by which the plaintiff was induced 
to falsely assume the legal status of a husband. 
Such cause of action is founded wholly on a 
private wrong, and, under existing law, cannot 
survive against the legal representatives of the 
perpetrator. It follows from these conclusions 
that Ferguson had no cause of action against 
Lizzie Seymour during her life for the claim he 
now presents against her estate, unless such claim 
isfor damages resulting from an injury to the 
person, and in that case the cause of action does 
hot survive against her administrator. 

The plaintiff, in support of his claim, invoked 
in argument the principle that, where property 
has been acquired by means of a tort, there may 








result a duty, imposed by law on the wrong-doer, 
of returning the property or its proceeds, which 
duty may be enforced by an action based on such 
quasi contract. Such principle does not conflict 
with the substantial distinction between rights 
founded in tort and in contract,—a distinc- 
tion, ordinarily, of easy application. Doubts 
arise only where a transaction lies within that 
field—of necessity a shadowy one—where the es- 
sential element of the right passes from the do- 
main of tort to that of contract. The principle 
invoked has been somewhat obscured by distinc- 
tions, not of substance, but of form, resulting 
from technical rules developed in the use of an 
arbitrary and artificial system of forms of action, 
now happily obsolete, and has been most fre- 
quently appealed to when a claim, as in this case, 
is sought to be enforced against the estate of a 
deceased person, and the liability of the estate 
depends upon the question whether the cause of 
action that existed against the person deceased 
was in substance founded in tort or in contract. 
When such cases first arose, an attempt was made 
to make the artificial form of action usually 
adopted, rather than the substantial cause of 
action, the test of a survival of the suit. In the 
case of Hambly v. Trott, 1 Cowp. 374, Lord 
Mansfield established the sound rule that in such 
cases the substance, and not the form, might con- 
trol, but, in the order of vindicating his position, 
he used language and illustrations that led others 
to draw conclusions the decision did not justify; 
and Judge Swift, in his Digest, relies on this case 
in support of a broad statement of the rule. 1 
Swift, Dig. 448. In Phillips v. Homfray, 24 Ch. 
Div. 439, the language of Lord Mansfield was 
pressed in support of the claim that when, by 
means of a tort, the wrong-doer benefits himself, 
and saves the payment of money he might other- 
wise have paid, although no specific property is 
acquired and added to his estate, yet aright of 
action for the amount of such benefit survives 
against the executor of the wrong-doer; but the 
court held that Hambly v. Trott did not justify 
such claim. 

The principle involved is: In the case of a tort 
directly resulting in the wrongful acquisition of 
property, the law imposes on the wrong-doer 
the duty of returning that property to the owner. 
This duty may be treated as a quasi contract, and 
the neglect to perform it may become a breach 
of such contract. In such case the damage re- 
sulting from the tort is substantially the value of 
the property, and the damage resulting from the 
breach of contract is substantially measured in 
the same way; and so, for determining the ques- 
tion of survival, the substantial cause of action 
may properly be treated as founded in contract, 
although the form of action might sound in tort. 
But such principle cannot apply unless property 
is acquired. Merely deriving benefit from the 
tort is not sufficient, for otherwise we must hold 
that every tort by which the wrong-doer is bene- 
fited is also, by reason of such benefit, a quasi 
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contract; and the field of pure tort must be re- 
stricted to such injuries as are wholly malicious, 
or injure another without entailing any benefit 
whatever to the wrong-doer. To hold this in- 
volves a complete subversion of established law, 
already sufficiently shaken by the efforts to strain 
the principles defining rights to serve the 
exigencies growing out of artificial forms of 
action. A safe test, therefore, for determining 
the survival of an action on the ground of the 
substantial cause of action being such quasi con- 
tract is, did the wrong-doer acquire specific 
property by which, or by the proceeds of which, 
the assets in the hands of his executor have been 
increased? And so, in Phillips v. Homfray, the 
court says: ‘‘In such cases the action, though 
arising out of a wrongful act, does not die with 
the person. The property, or the proceeds of 
value, which, in the life-time of the wrong-doer, 
could have been recovered from him, can be 
traced after his death to his assets, and recap- 
tured by the rightful owner there.’’ And also: 
‘Tt seems to us that Lord Mansfield does no more 
than indicate that there is a class of cases in 
which assumpsit can be brought against a wrong- 
doer to recover the property he has taken, or ‘its 
proceeds or value, and that in such cases the 
action will survive against the executor.” 
Substantially the same view was stated by 
this court in Mitchell v. Hotchkiss, 48 Conn. 
16: ‘All private, as well as public, wrongs 
and crimes are buried with the offender. 
The executor does not represent or stand in 
the place of the testator as to these, or as 
to any acts of malfeasance or misfeasance 
to the person or property of another, unless some 
valuable fruits of such acts have been carried into 
the estate.’’ In Jenkins v. French, 58 N. H. 533, 
the court says: “The line of demarkation, 
separating those actions which survive from those 
which do not, is that in the first the wrong com- 
plained of affects primarily and principally prop- 
erty and property rights, and the injuries to the 
person are merely incidental, while in the latter 
the injury complained of is to the person, and the 
property and rights of property affected are in- 
cidental.’’ There are indications in the opinion 
of the court, in some cases, of a theory that a tort 
may affect property in such manner that no ac- 
tions for any breach of contract or quasi contract 
can be maintained against the wrong-doer during 
his life, and yet, after his death, the retention by 
his executors of the resulting benefits of the 
wrong may give rise to a cause of action, sub- 
stantially in contract, against the executor, which 
did not exist against the testator. None of the 
authorities cited deal directly with such a theory, 
and such question is not raised in this case. 

The principle the plaintiff invokes does not ap- 
ply to his case, because, during the. life of the 
intestate, he had no cause of action against her, 
except for damages resulting from a private 
wrong. Theinjury he suffered was a personal 
injury, and; if a consequential damage to his per- 








sonal estate followed the injury, it was so de. 
pendent upon, and inseparable from, the per- 
sonal injury which is the primary cause of action, 
that there is no right to maintain a separate ac- 
tion in respect of such consequential damage, 
Drake v. Beckham, 11 Mees. & W. 316; Vittum y, 
Gilman, 48 N. H. 419. The real reason, and only 
ground, in this and similar cases, for the claim 
that the substantial cause of action is a breach of 
contract, is to be found in the mandate of the law 
which says that public crimes and private wrongs 
shall be buried with the offender. If the law 
were different; if the liability of an administrator 
were the same as that of his intestate when liy- 
ing,—no sane man would dream of maintaining 
that a breach of contract, express or implied, is 
the substantial cause of the action by which the 
injured party would then recover of the adminis- 
trator the damages, or any part of the damages, 
he suffered from the wrong committed by the in- 
testate. This law is based on public policy. It 
may not be wise. It does not infrequently work 
hardships. But itis the law. We cannot override 
it. Nor can we partially escape its operation by 
devising distinctions which, if extended to other 
cases, will introduce a dangerous confusion in 
the principles that define the nature and extent 
of legal rights, and, if not so extended, will have 
no foundation except the determination of the 
court to evade the law. 

The bill of exceptions contains one or two 
items of small amount which may raise a ques- 
tion of liability not met by the demurrer; but we 
understood such question to be withdrawn during 
argument, and we do not think it is properly 
presented by this appeal. There is no error in 
the judgment of the superior court. The other 
judges concurred. 


Notrr.—Actio personalis moritur cum persona is an 
old rule of law. This rule applied to all actions ex 
delicto. Hegerich v. Keddie, 99 N. Y. 258. The ef- 
fect of such ruling was that if a wrong-doer obtained 
the personal property of another and died, the owner 
had no redress if there were no contractual relations 
between the parties. When Lord Mansfield was on 
the bench the rule was modified so as to allow an ac 
tion against the representatives of the wrong-doer, if 
he had by his action enriched himself with the prop- 
erty of another. Hambly v. Trott, Cowp. 371. But 
such action was not allowed unless the wrong-doer 
had acquired some property by such action, no mat- 
ter how much loss the injured party had suffered 
thereby. Cravath v. Plympton, 13 Mass. 454; People 
v. Gibb, 9 Wend. 29; Vittum v. Gilman, 48 N. H. 416. 
These questions are now generally regulated by stat- 
ute, and many of the decisions turn on the phrase 
ology of the local law. The general rule is that a per- 
sonal action does not survive the death of the party, 
who did the act complained of, unless some specific 
property, real or personal, is affected thereby. Latti- 
more v. Simmons, 13 Serg. & R. 183; Cummings ¥- 
Bird, 115 Mass. 846. Since the general rule is that 
causes of action for injuries to the person abate with 
death, itis held that an action for libel cannot be 
maintained after the death of the offender. Cum 
mings v. Bird, 115 Mass. 346. Where the statute pro 
vided that actions for injury to the person should sur 
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vive, it was held that an action for libel would sur- 
vive, it being considered that an injury to the person 
should not be restricted to physical injuries. John- 
son Vv. Bradstreet Co., 87 Ga. 79. Where a party was 
induced by the fraudulent representations of A as to 
the pecuniary ability of B to transfer property at Jess 
than its value to B, it was held that he had no right 
of action against A’s representatives under a statute 
providing for the survival of causes of action for dam- 
age done to real or personal estate, on the ground 
that the statute included injuries of a specific charac- 
ter to real or persoual estate, and not actions for dam- 
ages for frauds committed by which a party was in- 
duced to part with property. Leggate v. Moulton, 
115 Mass. 552. The opposite conclusion was reached 
in a similar case, where causes of action survived for 
wrongs done to the property rights or interests of an- 
other. Baker v. Crandall, 78 Mo. 584. An action for 
slander of title to a trade-mark survives, since it is an 
injury to property. Hatchard vy. Mege,18 Q. B. D. 
Ti. Astatute providing for the survival of causes of 
action for wrong done to the property rights or in- 
terests of another does not include injuries to the per- 
son, and a party, who sued for loss of society, ex- 
penses of care and medical treatment of his children, 
whose sickness and death were dueto noxious gases 
introduced into his house by the bad plumbing of his 
house by the deceased, defendant was allowed dam- 
ages for his expenses, but not for the loss of his chil- 
dren’s society, since that was an injury to the person. 
Scott v. Brown, 24 Hun, 620. Where a father sued 
for his expenses in caring for his son and for loss of 
his society due to his death, his executor was allowed 
to recover said expenses but no damages were allowed 
for loss of society, because such damages died with 
the father. James v. Christy, 18 Mo. 162. Wherea 
wife, who assisted her husband in his business, was 
injured by acommon carrier, and he was put to ex- 
pense in nursing her and in providing another to take 
her place in conducting his business, his executor was 
allowed to recover those expenses ina suit against 
the carrier. Potter v. Metropolitan, etc., R. R., 24 L. 
T. R. (N. S.) 765. 

The principal case is in its conclusions in harmony 
with the decisions generally. They hold that an ac- 
tion for injury to property, to which a personal injury 
is merely an incident, survives the death of one of the 
parties; but when the cause of action isan injury to 
the person, and property is merely incidentally af- 
fected, the cause of action does not survive. Jenkins 
v. French, 58 N. H. 582; Wolf v. Wolf, 40 Ohio St. 111. 
As otherwise stated, that, which is merely incidental 
tothe principal thing, must fall when the principal 
falls. Hovey v. Page, 55 Me. 142; Smith v. Sherman, 
4Cush. 408; Vittum v. Gilman, 48 N. H. 416. The 
form ofthe action cannot alterthe rule. Boor y. 
Lowrey, 103 Ind. 468. 

It is considered, that there is but one cause of ac- 
tion, and all the damages are but mere consequences 
thereof, and cannot be separated from it so as to con- 
stitute an independent cause of action. Cregin v, 
Brooklyn, ete., R. R., 75 N. Y. 192. Actions for breach 
of promise of marriage are considered to be actions 
for injuries to the person, which in most of the States 
do not survive the death of either of the parties. 
Price y. Price, 75 N. Y. 244; Wade v. Kalbfleish, 58 N. 
Y. 282. It has been intimated, that they may survive, 
if special damages to property are alleged, but it has 
been doubted whether there can be any such special 
damages. Chase y. Fitz, 182 Mass. 359. Claims for loss 
of time and services and expenses incurred are con- 
sidered to be merely incidental damages and do not 











constitute a substantive cause of action. Smith v. 
Sherman, 4 Cush. 408. Where the statute provided, 
that actions for trespass on the case should survive, it 
was decided that an action on the case is maintainable 
by a woman against a man for his deceit by which she 
is led into a void marriage with him, and that such ac- 
tion survives against his administrator, but she cannot 
sue for her services, since there was no promise ex- 
press or implied to pay for them. Withee v. Brooks, 
65 Me. 14. Another court held in a similar case, that 
the law would imply a promise to pay for such serv- 
ices. Higgins v. Breen, 9 Mo. 293. In asimilar case 
it was held, that the woman was entitled to half the 
property. aecumulated by the two while living together 
as man and wife, but this decision was influenced by 
the local laws about community property. Morgan 
v. Morgan, 1 Tex. Civ. App. 315. 
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COMPARATIVE CITATION OF REPORTS. 

The editor of “Legal Bibliography” has compiled 
some interesting statistics of the frequency with 
which the judges of a State cite and rely upon foreign 
reports. His tables show the result of a count 
made of the citations in the judgments reported in 
the current volume of each set of State Reports, and 
of the United States Reports, omitting, of course, the 
citations by each court of its own decisions. 

To present an accurate result from one point of 
view, the tables should, of course, have taken into ac- 
count the small number of citable cases in the Reports 
of the smaller States. If, for instance, instead, of 
sixteen volumes of Rhode Island, there were one 
hundred and fifty, as there are of Illinois, and the 
frequency of citation were maintained, Rhode Island 
would stand ninth, next but one after Illinois, instead 
of in her present position of thirty-sixth. From the 
point of view of a purchaser of law books, which is 
the purpose for which the statistics were compiled, 
that is just as much her misfortune, although not her 
fault. 

The final result is so interesting that the Review 
copies itin full. ‘Cases of other courts were cited in 
the decisions contained in the latest volumes of re- 
ports from forty-five States (including all the newer 
States, as well as the older), as follows: United States, 
1669; English, 1594; New York, 1424; Massachusetts, 
1268; California, 805; Pennsylvania, 532; Lllinois, 471; 
Michigan, 385; Iowa, 355; Indiana, 317; Missouri, 306; 
Wisconsin, 303; Maine, 230; Minnesota, 215; Ohio, 
207; Connecticut, 206; New Hampshire, 205; New 
Jersey, 205; Alabama, 163; Kansas, 158; Vermont, 151; 
Maryland, 131; Texas, 126; North Carolina, 103; 
Georgia, 92; Tennessee, 89; Kentucky, 87; Nebraska, 
78; Mississippi, 70; South Carolina, 66; Virginia, 66; 
Colorado, 62; Louisiana, 59; Nevada, 58; Arkansas, 53; 
Rhode Island, 39; Oregon, 39; West Virginia, 34; 
Arizona, 22; Montana, 21; Idaho, 15; Florida, 14; 
South Dakota, 18; Washington, 12; North Dakota, 9; 
Delaware, 8; Wyoming, 2.”—Harvard Law Review. 








BOOK REVIEWS. 


WEBSTER ON NATURALIZATION. 

The importance of this subject, its application and 
effect on the institutions of the country, renders a 
volume devoted to its special consideration, of more 
than ordinary value. The author, Mr. Prentis Web- 
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ster, has heretofore written an acceptable treatise on 
the law of citizenship and is well qualified for the 
presentation and discussion of questions of this char- 
acter. In connection with the text all the cases bear- 
ing on questions of naturalization are cited. The work 
embraces not only the naturalization laws of this 
country but also that of most of the leading nations. 
It is a book of four hundred pages beautifully 
printed and bound. Published by Little-Brown & 
Co., Boston. 

VAN FLEET ON RES JUDICATA. 

These two large volumes exhibit an extraordi- 
nary amount of industry and care on the part of the 
author, who has already made himself favorably 
known to the profession by his admirable treatise on 
“Collateral Attack.”” The volumes before us discuss 
in detail and exhaustively the subject of the law of 
former adjudication and contains a complete analysis 
of allthe precedents and principles concerning the ef- 
fect of judicial decrees, judgments, orders, and sen- 
tences upon the rights of parties, privies and strangers 
in other judicial proceedings either civil, criminal or 
ecclestiastical and includes a discussion of the rules 
for determining when judgments at law and decrees 
in equity are final and conclusive adjudications. The 
above statement of its scope will have to suffice us, 
though were it not that want of space forbids, we 
would be pleased to undertake a detailed statement 
of the contents of so able and meritorious a work. We 
have given it careful consideration and study and 
find it to be in every respect accurate, exhaustive 
and evidently prepared by a master hand. The great 
number of complicated and perplexing questions 
which are constantly arising on the subject of res ju- 
dicata renders this treatise of more than ordinary 
value to the practitioner, whose library will not be 
complete without them. The volumes, in point of 
mechanical execution also, are to be commended, 
being beautifully printed and bound. Published by 
Bowen-Merrill Company, Indianapolis and Kansas 
City. 
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Of ALL tne <a1ent Opinions of ALL the State 
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1. ACCOUNTING — Jurisdiction in Equity.—Where a 
contractor agrees to pay an employee a per cent, of 
the profits of contracts with different municipalities, a 
bill by the employee, joining the municipalities ag 
codefendants with the contractor, for an accounting, 
though subject to dismissal for multifariousness at the 
instance of one ofthe municipalities, is not so at that 
of the contractor.—OLDs v. REGAN, N. J., 82 Atl. Rep. 
827. 

2. ADVERSE POssEssION—W hat Constitutes.—If, dur- 
ing the time throughout which possession by one 
claiming under an administrator’s sale is relied upon 
as being adverse, he has admitted that he had no deed 
to the land, and could give none, and that he had never 
paid the purchase money, his possession and claim of 
ownership are in subserviency to the title which he 
thus recognized.—SAMPLE V. REEDER, Ala.,18 South. 
Rep. 214. 

3. APPEAL—Case Made.—The object of a case made is 
to present to an appellate court, complete in itself,a 
statement of so much of the proceedings and evidence 
or other matter in the action as may be necessary to 
bring tothe notice of the appellate court the errors 
complained of. It must embrace and include all that 
is necessary fora full understanding of the questions 
submitted for decision.—Davis V. RENGER, Kan., 41 
Pac. Rep. 676. 

4. ARBITRATION — Certainty of Award.—Where the 
award of arbitrators refers to certain books of account, 
from which the amount awarded shall be fixed, and 
such accounts are so incomplete that the amount can- 
not be computed therefrom without other evidence, 
the uward is void for uncertainty.—MATHER V. Dar, 
Mich.,64N. W. Rep. 198. 

5. ASSUMPSIT—Money Paid by Mistake.—Money paid 
by mistake ofthe payor, as interest in excess of the 
rate provided by the note, may be recovered, though 
there be no deceit or concealment, mutuality of mis- 
take, imposition, or compulsory payment.—STOTSEN- 
BURY V. FORDICE, Ind., 41N. E. Rep. 313. 

6. ATTACHMENT — Claims of Third Persons.—In at- 
tachment, where the property is claimed by a third 
person under a bill of sale which is attacked for fraud, 
claimant may show that she did not, atthe time the 
bill of sale was executed, purchase certain claims 
pledged by the attachment defendant as collateral, 
since such testimony has reference to the considera- 
tion of the bill of sale, which, as between ber and the 
creditor, could be explained by parol.—TRoy FER- 
TILIZER Co. Vv. NORMAN, Ala., 18 South. Rep. 201. 

7. ATTACHMENT AND MORTGAGE — Priority.—An at- 
tachment of chattels so situated as to require separate 
and distinct seizures takes precedence of a mortgage 
thereon, filed on the same day as the seizure, as to 
such of the chattels only as are actually taken into the 
hands of the officer before the filing.—MAXWELL V. 
BOLLES, Oreg., 41 Pac. Rep. 661. 

8. ATTACHMENT BY AGENT.—In the absence of evi- 
dence that a principal participated in or ratified the 
malice of his agent in levying an attachment, he is not 
liable therefor.—THOMPSON V. BELL, Tex., 32 8. W. 
Rep. 142. 

9. ATTORNEY AND CLIENT — Authority.—An attorney 
at law, to whom a debt secured by chattel mortgage is 
sent for collection, has no power to release the mort- 
gage lien without express authority from his client.— 
LUDDEN & BaTES’ SOUTHERN MUSIC HOUSE V. SUMTEB, 
8. Car., 228. E. Rep. 738. 

10. BasTARDY—Commitment to Jail.—A defendant in 
bastardy proceedings, who has been committed to jail 
by ajustice, on default of bail, is entitled to the writ 
of habeas corpus, under Code, § 4761, providing that any 
person who is imprisoned or restrained of his liberty 
on any criminal charge may prosecute the writ of 
habeas corpus.—EX PARTE CHARLESTON, Ala., 18 South. 
Rep. 224. 
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11. BonD—Damages—Penalty.—In general, a sum of 
money in gross to be paid for the non-performance of 
an agreement is considered a penalty. It will not, of 
course, be considered as liquidated damages. Much 
stronger is the inference in favor of its being a penalty 
when it is expressly reserved as one. The parties 
themselves denominate ita penalty, and it would re- 
quire very strong evidence to authorize the court to 
say that their own words do not express their own in- 
tention.— KELLEY V. SEAY, Okla., 41 Pac. Rep. 615. 

12. CARRIERS — Connecting Lines.—A railroad com- 
pany, a8 common Carrier, may contract to carry goods 
beyond, as well as within, the limits of its own line of 
road. But where it is sought to extend the liability of 
the company beyond its own line, the burden is upon 
the party seeking to establish such liability to show 
an express contract by which the company became 
liable as common carrier beyond its own route.—TayY- 
LOR V. MAINE CENT. R. CO., Me., 82 Atl. Rep. 905. 


13. CARRIERS — Expressman — Loss of Baggage.—An 
expressman who agrees to carry a trunk to a depot, to 
be taken there at once, fora train leaving the next 
morning, is not liable for its loss, he having delivered 
it at the depot at the place set apart for such baggage, 
and called the attention of the baggage agent thereto, 
and told him to whom it belonged, and on what train 
it was going.—ANNISTON TRANSFER CO. V. GURLEY, 
Ala., 18 South. Rep. 209. 


14. CARRIERS — Passengers. — A railroad company’s 
liability, as common carrier, for a passenger’s baggage, 
continues until a reasonable time has been allowed, 
after its delivery at its destination, for the owner to 
get it, though it: be delivered by the company to a 
warehouseman. — PENNSYLVANIA CO. Vv. LIVERIGHT, 
Ind., 41 N. E. Rep. 350. 


15. CARRIERS OF GOODS — Damages.—In an action by 
a consignee against acommon carrier to recover for 
the carrying of goods beyond their destination, plaint- 
iff should be allowed, where the breach of the contract 
is admitted, to give evidence of any general or direct 
damages which he may have suffered. — TEAGUE V. 
SOUTHERN Ry. Co., 8. Car., 228. E. Rep. 779. 


16. CARRIERS OF GoODS—Delay in Transportation.— 
Plaintiffs shipped goods by a railroad, guarantying 
freight. The bill of lading was accompanied by a 
draft, to be accepted by consignees before delivery of 
the goods. The goods having been damaged by delay, 
the consignees refused to receive the same, and the 
railroad company notified plaintiffs, requesting them 
to direct the disposition of the goods, which plaintiffs 
refused to do, on the ground that the goods belonged 
to the consignees, and were shipped at their risk: 
Held, that plaintiffs could maintain a suit against the 
railroad company for damages caused by the delay.— 
SPENCE Vv. NORFOLK & W. R. Co., Va., 22 S. E. Rep. 
815. 


17. CARRIERS OF PASSENGERS — Assault on Person at 
Station.—When a peddler leaves a railroad station, to 
which he came as a passenger, to engage in his busi- 
ness, his relation as a p ger , and the com- 
pany is not liable for an assault on him,on the com- 
pany’s grounds outside its station, afterwards com- 
mnitted by its section foreman, because of his ill will, 
and not suffered by the company. — KRaNTZ V. RIO 
GRANDE WESTERN RY. Co., Utah, 41 Pac. Rep. 717. 

18. CARRIERS OF PASSENGERS—W ho are Passengers.— 
Awmail agent traveling on a railroad under a contract 
between the government and the railroad company is 
& passenger.—NORFOLK & W. K. Co. V. SHOTT, Va., 22 
8. E. Rep. 811. 


19. CHATTEL MORTGAGE — Notice. — The record ofa 
chattel mortgage executed in blank as to amount is 
sufficient notice to put all persons on inquiry, and 
takes precedence over a subsequent execution credit- 
or’s lien.—HOLLENBECK V. WOODFORD, Ind., 41 N. E. 
Rep. 348. 


20. CONDITIONAL SALE—Bona Fide Purchaser.—One 








who purchases personal property from a conditional 
vendee, contractee, or lessee, in possession thereof, 
with actual knowledge of the conditions on which his 
vendor holds possession of such property, is not an in- 
nocent purchaser thereof, and acquires only such title 
as his vendor had.—POLLOCK V. WHIPPLE, Neb., 64N. 
W. Rep. 210. 

21. CONSTITUTIONAL LAaw—General Acts — Municipal 
Corporations. — Statutes which, on a proper basis, 
divide municipal corporations into classes according 
to population, and legislation adapted to the different 
classes, are general in their nature, and are not a 
breach of a constitutional prohibition against the en- 
actment of special laws; and the mere fact that at the 
time of the passage of such a statute there is but one, 
or a limited number of municipalities, having the 
population specified in the act, does not, of itself, 
render it unconstitutional.—IN RE NORTON, Minn., 64 
N. W. Rep. 190. 

22. CONSTITUTIONAL Law — Killing Animals by Of- 
ficers.—Rev. St. 1894, § 2202, authorizing certain officers 
to kill any animal found neglected or abandoned, and 
which, in the opinion of three reputable citizens, is 
injured or diseased past recovery, or, by age, has be- 
come useless, is invalid so far as it authorizes the kill- 
ing without any notice to the owner of the examina- 
tion as to its condition.—LOESCH Vv. KOEHLER, Ind., 41 
N.E. Rep. 326. 

23. CONSTITUTIONAL Law—Penalties against Express 
Companies.—Code 1887, § 1220, providing for a penalty 
against express companies making excessive charge, 
etc., and giving one-half of the same to the informer, 
is not in contravention to Const. art. 8,§ 7, declaring 
that “all fines collected for offenses committed against 
the State” are to be set apart as a permanent literary 
fund.—SOUTHERN ExP. Co. v. COMMONWEALTH, V8., 22 
8. E. Rep. 809. 

24. CONTRACT BY STATE—Contingent Compensation .— 
A contract by a State authorizing a person to prosecute 
aclaim, and yroviding that his compensation should 
be a certain per cent. of the amount collected by him, 
to be paid out of the proceeds thereof, is not void, as 
against public policy, because making the payment of 
compensation contingent on success; the contract be- 
ing authorized by the legislature, which empowers the 
governor and council,on behalf of the State, to ap- 
point an agent to prosecute the claim, and to fix his 
compensation, to be paid out of any amount received 
therefrom.—Davis Vv. COMMONWEALTH, Mass., 41 N. E. 
Rep. 292. 

25. CORPORATION — Subscription to Stock.—A sub- 
scriber to the capital stock of an unorganized business 
corporation has a right to withdraw from the enter- 
prise, provided he exercises the right before the 
corporation is organized and his subscription is ac- 
cepted. Such a subscription is not a completed con 
tract.—BRYANT’S POND STEAM MILL OO. V. FELT, Me., 
82 Atl. Rep. 888. 

26. COVENANTS—Action for Breach.—The grantor ina 
deed which reserved possession to a certain date, and 
covenanted for delivery thereof to the grantee on that 
date, leased the premises to a third person for a period 
commencing prior to, and extending beyond, that date, 
and, after the date had passed, orally agreed to pay 
the costs of suit against the tenant for possession, and 
after the grantor’s death his administrator orally 
agreed to do the same: Held, that such costs could 
not be recovered under a claim for breach of the cove- 
nant for possession.—GIBBS V. ELY, Ind., 41 N. E. Rep. 
351. 

27. CREDITORS’ BILL — Relief. — A corporation exe- 
cuted a mortgage to a trustee to secure its bonds, and 
delivered its bonds to the trustee to sell, subject to its 
order;the proceeds, on sale,to be turned over to it: 
Held, that the bonds in the hands of the trustee were 
not property or assets of the corporation which a cred- 
itor could reach, but merely its unissued obligation.— 
EASTERN ELECTRIC CABLE CO. V. GREAT WESTERN 
MANUF’G Co., Mass., 41 N. E. Rep. 295. 





352 CENTRAL LAW JOURNAL. 


No. 18 








28. CRIMINAL EVIDENCE—Arson.—On trial for arson, 
where there was evidence that defendant was seen to 
approach the building with a jug in her hand, and 
pour oil therefrom, to which she set fire, evidence that 
the jug was formerly in possession of her husband is 
admissible.—THOMAS V. STATE, Ala., 18 South. Rep. 
229. 

29. CRIMINAL EVIDENCE—Assault with Intent to Kill. 
—It was error, in a prosecution for assault with intent 
to kill,to permit a witness to testify that defendant 
knew at the time of the difficulty thatthe person as- 
saulted had been to obtain a warrant for his arrest.— 
BalILEY V. STATE, Ala., 18 South. Rep. 234. 

30. CRIMINAL EVIDENCE—Evidence at Rehearing.—A 
copy of the stenographic report of the evidence of a 
witness ona preliminary examination, sworn by the 
stenographer to be a correct copy of his shorthand 
notes, is admissible against the defendant on trial for 
the offense, where defendant was present at the pre- 
liminary examination, and cross-examined the wit- 
ness, and the witness is dead.—STATE V. BYERS, Mont., 
Al Pac. Rep. 708. 

81. CRIMINAL LAW—Assault.—It appearing from the 
evidence that the defendant, in an attempt to collect a 
bill from the person assaulted, while intoxicated, had 
drawn a pistol from his pocket, only to have it taken 
from him by an officer, there was no error in refusing 
a request to charge that, ‘‘unless the defendant actu- 
ally presented a pistol,” he was not guilty.—WHITE V. 
STATE, Ala., 18 South. Rep. 226. 

32. CRIMINAL LAw—Bail— Liability of Surety.— The 
conditions of a bail bond, given in a prosecution for a 
misdemeanor, wherein the surety undertakes that his 
principal, ‘‘if convicted, shall render himself in exe- 
cution thereof,” are not fulfilled by the appearance in 
court of the principal at the time fixed, or by his trial 
and conviction; and though the court may have al- 
lowed the principal to go from custody for the purpose 
of obtaining the amount ofthe fine imposed, the surety 
will be held liable upon his disappearance without its 
payment.— COMMONWEALTH V. TURPIN, Ky., 32 8. W. 
Rep. 133. 

33. CRIMINAL LAw—F alse Pretenses.—An indictment 
for obtaining property by false pretenses, simply 
alleging that defendant, knowingly, falsely repre- 
sented certain things, with intent, etc.,is defective 
because not negativing by special averment the mat- 
ter as to which the alleged false statement was made. 
—COMMONWEALTH V. SANDERS, Ky., 328. W. Rep. 129. 

34. CRIMINAL Law—Homicide—Evidence.—On a mur- 
der trial, it was proper to admit in evidence the coat 
worn by deceased at the time of the killing, in which 
there was arent caused by the shot, as showing the 
relative position of the deceased and defendant, and 
the place where the shot entered the body.—DORSEY 
v. SvaTE, Ala., 18 South. Rep. 199. 


35. CRIMINAL Law—Theft of Standing Crop.—Under a 
statute making it larceny to carry away the outstand- 
ing crop of another, the intent with which the crop 
was taken is immaterial, when there is noclaim of 
right.—NEWSsOM V. STATE, Ala., 18 South. Rep. 206. 

36. CRIMINAL Law—Violation of Game Laws.—Where 
a firm of partners, in the course of the partnership 
business, unlawfully has in possession three caribou, 
each partner has them in possession, and either part- 
ner may be held liable for the penalty.—ALLEN V. 
LEIGHTON, Me., 32 Atl. Rep. 877. 

37. CRIMINAL PRACTICE—Information.—The District 
Court has power to dismiss an information filed by 
the county attorney against a member of the board of 
commissioners, charging him with extortion, where it 
is brought to the knowledge of the court that the 
grand jury,on investigation of the accounts of the 
commissioners, found that defendant had been ille- 
gally paid certain sums, but presented no indictment. 
—STATE V. CAIN, Mont., 41 Pac. Rep. 709. 

38. DECEIT—Materiality of Representations. — The 
materiality ofa false representation, relied upon to 





support an action for deceit, is a question of law for 
the court.—CASWELL v. HUNTON, Me., 32 Atl. Rep. 899, 

39. DEED—Cancellation— Parties.— Plaintiff, in set. 
tlement of a balance due on a note to defendant, and 
to secure a new loan, executed another note, secured 
by a trust deed on certain lands, under the agreement 
that the old note, and a trust deed by which it was se- 
cured, should be canceled and delivered to plaintiff, 
The note was so canceled and delivered, but de- 
fendant refused to deliver the trust deed, and 
afterwards sold it, together with the new note and 
trust deed, toa third person: Held, that such third 
person was not a necessary party to an action to re. 
quire defendant to cancel and deliver the trust deed 
according to the agreement.— SULLIVAN Vv. CROUCH, 
Tex., 32S. W. Rep. 144. 


40. ELECTIONS—Name on Ballot.—As the effect of writ- 
ing a name which appears in print upon a ballot, im- 
mediately beneath the erased name of an opposing 
candidate upon another ticket, is to make the name 
thus written appear more than once, the ballot must 
be counted as a vote for neither candidate.—PARMLEY 
v. HEALY, 8S. Dak., 64 N. W. Rep. 186. 


41. EQUITABLE MORTGAGE— Parol Agreement.— An 
agreement, founded on a valuable consideration, to 
give a mortgage on chattels, constitutes an equitable 
mortgage.—DaVis V. CHILDERS, S. Car., 22 8. E. Rep. 
784. 


42. ESTOPPEL—Foreign Judgment.—Where, pending 
an action against him in Idaho, the defendant dies, 
and executors of his estate, also legatees, legally 
qualified under the laws of Utah,voluntarily appear 
as such in the action, on suggestion of their testator’s 
death without ancillary administration, and adopt 
the answer of their testator, and judgment is rendered 
against them, the executors are estopped, in an action 
onthe judgment in Utah seeking to charge them as 
executors de son tort, from denying the validity of the 
judgment on the ground that they were not in fact in 
such action executors.—FIRST NAT. BANK OF HAILBY, 
IDAHO, V. LEWIS, Utah, 41 Pac. Rep. 712. 


43. EVIDENCE—Assumpsit.—On a suit for money de- 
posited as security for a note in a safety vault, which 
neither party coulca open exceptin the other's pres- 
ence, or with his written consent, it appeared that de- 
fendant, with plaintiff's written consent, went tothe 
vault,and found only worthless papers: Held, that 
evidence of other acts of fraud by plaintiff in course of 
his transactions with defendant during the same 
period of time were admissible to prove that he re- 
moved the money himself by fraud while at the vault 
with plaintiff.—FOWLE V. CHILD, Mass., 41 N. E. Rep. 


291. 


44. EVIDENCE OF AGENCY.—Agency cannot be proved 
by the acts or declarations of the alleged agent, not 
brought home to the principal.—RICHARDSON & BOYN- 
TON CO. V. SCHOOL DIST. NO. 11, NUCKOLLS COUNTY, 
Neb., 64 N. W. Rep. 218. 

45. EXECUTION—Unlawful Levy.—Defendant, as sher- 
iff, leviedupon and sold plaintiff's exempt property 
under an execution against another. Before the sale 
an execution was also issued against plaintiff on @ 
judgment rendered against him without waiver of ex- 
emptions: Held, in an action for unlawful levy and 
sale, that defendant was not entitled, in mitigation of 
damages, to apply the amount realized on the sale to 
the judgment against plaintiff, as the latter could have 
claimed the property as exempt, had it been levied 
upon under the execution against him.—CAMPBELL V. 
ANDERSON, Ala., 18 South. Rep. 218. 

46. F AUDS, STATUTE OF — Agreement to Pay Debt.— 
An agreement by defendant, assented to by W, that, 
if plaintiff would sell a sawmill to W, defendant would 
pay to plaintiff whatever should be coming to W for 
sawing thereafter to be done by W for defendant,—it 
being stipulated in the sale that W should be credited 
with “whatever would be coming to him,”—is not an 
agreement to pay the debt of another, but an agreé- 
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ment to pay one’s own debt in a particular manner.— 
(. AULTMAN & CO. V. FLETCHER, Ala., 18 South. Rep. 
25. 

41. FRAUDULENT CONVEYANCE. — Defendant, who 
owned the stock of goods of a firm composed of him- 
self and brother E,—the latter having only a working 
interest,—negotiated a sale of the stock to L, in ex- 
change for a farm; but, the farm being of less value 
than the stock, it was agreed that E should become L’s 
partner, and a joint note was given by them to defend- 
ant for the difference between the price of the farm 
andthe stock. Several years later, the firm of E & L, 
becoming embarrassed, transferred the fixtures and 
accounts to defendant, the latter paying part cash, and 
turning back to E & L their joint note, upon which 
little had been paid: Held, that such transfer could 
not be assailed by creditors of the firm of E & L.— 
OLIVER & ROBERTS WIRE CO. V. WHEELER, Mich., 64 
N. W. Rep. 195. 


48. FRAUDULENT CONVEYANCES—Action to Set Aside. 
—It isnot necessary to allegein a bill toset asidea 
conveyance as fraudulent that the vendors were in- 
solvent, or that the property conveyed was all they 
owned, where it averred that the conveyance was 
either voluntary, or for an inadequate consideration. 
—BEALL v. LEHMAN-DURR CoO., Ala., 18 South. Rep. 230. 

49. FRAUDULENT CONVEYANCES—Action to Set Aside. 
—A judgment creditor, on whose judgment execution 
has been issued and returned nulla bona, and which has 
been duly recorded by him, has an election to proceed 
by billin equity to have a subsequent alleged fraudu- 
lent transfer of stock by the judgment debtor to his 
wife set aside.—LADD V. SMITH, Ala., 18 South. Rep. 
195. 

50. FRAUDULENT CONVEYANCES — Chattel Mortgages. 
—A stipulation in a mortgage of a stock of goods that 
the mortgagor shall retain possession, and buy, sell, 
and carry on business, till the debt is paid or the mort- 
gage is foreclosed, goods purchased to take the place 
of those sold, does not render it void, or put on the 
mortgagee the burden of proving that it was not 
fraudulent.—WESCOAT Vv. CRAWFORD, 8S. Car., 228. E. 
Rep. 792. 

51. FRAUDULENT CONVEYANCE — Consideration.—A 
conveyance by husband to wife, appearing to have 
been made to place the property beyond the reach of 
¢reditors, and founded on an indebtedness, if any there 
was, so much less than the value of the property as to 
make the consideration grossly inadequate, will be set 
aside asin fraud of creditors.—CasE MANUF’G CO. V. 
PERKINS, Mich.,64 N. W. Rep. 201. 

52. FRAUDULENT CONVEYANCE — Notice.—Notice toa 
éreditor, at the time of creation of his debt, of a prior 
conveyance made in fraud of creditors, will not affect 
his subsequent right to have the conveyance set aside. 
—ECHOLS V. PEURRUNG, Ala., 18 South. Rep. 250. 


53. FRAUDULENT CONVEYANCE — Notice.—Where a 
transfer of property is made forthe purpose, or with 
the intent, on the part of the person making such 
transfer, to hinder and delay creditors, it is fraudu- 
lent and void; and the conveyance is fraudulent and 
Void, also, as to the transferee, if at the time or before 
the making of the transfer the transferee had notice of 
such facts and circumstances as would arouse the 
suspicion of an ordinarily prudent man, and cause him 
to make inquiry as to the purpose for which such 
transfer is being made, which would disclose the 
fraudulent intent of the maker; and it is not necessary, 
inorder to defeat such a transfer, toshow that the 
transferee had actual notice of, or was a participant 
in, the fraud of the maker of the transfer.—KaNsas 
MOLINE PLow Co. Vv. SHERMAN, Okla., 41 Pac. Rep. 623. 


54. FRAUDULENT CONVEYANCES — Stockholder.— 
Where the holder of stock of an insolvent corporatlon; 
just before its final suspension of business, obtained 
4“ssignments to himself, to such an amount, of the cor- 
Poration’s bills receivable, as to fully secure claims 
Owing to such stockholders and a partnership firm of 





which he was a member, leaving almost no assets for 
the payment of the other creditors of the corporation, 
the intent with which such preference was made and 
received was a question of fact, for the jury; andits 
verdict, upon proof of the above facts, that such pref- 
erence was fraudulent, as against creditors of the cor- 
poration, will not be disturbed as unwarranted in fact 
or in law.—WORTENDYKE Vv. SALLADIN, Neb., 64 N. W. 
Rep. 215. 


55. FRAUDULENT CONVEYANCES — Vendor’s Lien.— 
When one conveys his property to another for the pur- 
pose of delaying and defrauding his creditors, taking 
in return a purchase money note, which it is agreed 
shall never be paid,no vendor’s lien, enforceable in 
equity, can arise from the transaction.— GLOVER V. 
WALKER, Ala., 18 South. Rep. 251. 

56. GARNISHMENT—Goods For Sale in Agent’s Hands. 
—A principal who intrusts his goods to an agent for 
sale, and expressly reserves title to them and their 
proceeds until paid for, may hold the same, although 
attached by trustee process in the hands of the agent’s 
vendee.—THOMAS V. PARSONS, Me., 32 Atl. Rep. 876. 

57. GUARDIAN — Custody of Ward.—In habeas corpus 
for the custody of a minor, it appeared that the peti- 
tioner was appointed guardian in Missouri, where he 
resided at the commencement of the proceedings, and 
where the property of the ward was situated; that the 
ward, 17 years old, though provided with a good home 
and educational advantages by his guardian, ran away 
to his sister in Indiana, who was only 22 years of age, 
and otherwise unfit to have the custody of her brother. 
The Missouri statute provides that a guardian shall 
have the control of his ward’s person, and charge of 
hissupport: Held, that petitioner was entitled to the 
custody and control of the ward.—GRIMES V. BUTSCH, 
Ind., 41 N. E. Rep. 328. 


58. HOMESTEAD — Assignment.—The assignment of 
homestead in lands of an intestate does not affect the 
rights of the heirs under the statute of distributions, 
but simply protects the property from creditors.— 
STEWART V. BLALOCK, 8. Car., 228. E. Rep. 774. 


59. HOMESTEAD — Patentee’s Debt.—Lands acquired 
under the federal homestead law are forever exempt 
from liability for the debts of the patentee created be- 
fore the issuing of the patent; and this, although the 
patentee conveys the lands, and afterwards re-acquires 
the title. —BRANDHOEFER V. BAIN, Neb., 64 N. W. Rep. 
213. 


60. HUSBAND AND WIFE — Community Property.— 
Where property purchased with community funds is 
conveyed to the wife by direction of the husband, and 
with the intent that it shall become separate property, 
that conveyance will operate asa gift from him to 
her.—WRIGHT Vv. WRIGHT, Cal., 41 Pac. Rep. 695. 

61. HUSBAND AND WIFE — Wife’s Separate Estate— 
Mortgage.—A mortgage by the wife to secure the re- 
payment of money embezzled by her husband, ex- 
ecuted at the time she was first informed of her hus- 
band’s crime, and after she had been told by the one 
whose money had been appropriated that he “‘must 
have the money or the security, or there are the 
papers,” and “I shall go on with the proceedings,” 
may be set aside as having been obtained by duress.— 
BENEDICT V. ROOME, Mich., 64 N. W. Rep. 193. 

62. InJUNCTION—Collection of Taxes.—In an action to 
enjoin the collection of certain taxes part of which are 
admitted to be legally collectible, the complaint must 
allege atender of such part, and a keeping of the ten- 
der good by a payment into court.—BUNDY V. SUMMER- 
LAND, Ind., 41 N. E. Rep. 322. 

68. INJUNCTION — Control of Streets — Grade. — An 
owner of property abutting on a street inciine not yet 
accepted as a public highway will be compelled to re- 
frain from tearing up concrete gutters or destroying 
portions of a bulkhead maintained by an opposite 
owner and his neighbors, for 22 years, to prevent the 
washing out of approaches to their property, and from 
digging up the soil in the street in front of their prop- 
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erty for the purpose of enabling him to obtain easier 
access to his own by altering the grade of the incline.— 
SWAN Vv. COLVILLE, R. I., 32 Atl. Rep. 854. 

64. INJUNCTION BOND — Damages.—Damages, within 
the meaning of the bond, are pecuniary losses arising 
from the restraint imposed by the injunction, and not 
expenditures for counsel fees in the defense of the in- 
junction suit.—BARRETT V. BOWERS, Me., 32 Atl. Rep. 
871. 

65. INSURANCE COMPANIES — Regulation by State.— 
The State has power to adopt all reasonable rules 
necessary to the regulation of insurance business 
within the State.—HOADLEY V. PURIFOY, Ala., 18 South. 
Rep. 220. 

66. JUDGMENT — Public Lands. — The Supreme Court 
may, On a second appeal, reverse its former decision, 
in a case involving the question of title of the United 
States to lands in such territory, where it is apparent 
that injustice will be done, not only in the particular 
case, but in other cases of like character.—UNITED 
STATES Vv. ELLIOTT, Utah, 41 Pac Rep. 720. 

67. JUDGMENT—Res Judicata.—The mere setting aside 
to the widow and children of intestate of a homestead, 
in proceedings by the administrator to marshal the 
assets of the estate, is not an adjudication that she, as 
one of the heirs of intestate, could claim a distributive 
share In the land constituting the homestead, and de- 
mand partition of it, so as to enjoy her portion in 
severalty.—GLOVER V. GLOVER, S. Car., 22 8. E. Rep. 
739. 

68. JUDGMENT — Set Off. — S recovered judgment 
against B and another (as sheriff) forthe taking and 
conversion of personal property. B was the party in- 
terested, the officer only acting under his direction. B 
subsequently obtained a joint and several judgment 
against S and another on a promissory note, upon 
which execution was returned unsatisfied: Held, that 
B was entitled to have the judgment of S against him 
set off, pro tanto, against his judgment against 8 and 
another.—_SWEENEY V. BAILEY, 8. Dak.,64N. W. Rep. 
188. 

69. JUDGMENT—Setting Aside.—Where, through ex- 
cusable neglect, judgment by default is rendered 
against a junior incumbrancer, barring his equity of 
redemption, and he learns of the judgment while the 
period of redemption is running, a failure on his part 
to redeem will defeat his right to have the judgment 
set aside, onthe ground of excusable neglect, under 
Rev. St. 1894, § 399 (Rev. St. 1881, § 396).—BECKER V. 
HUTHSTEINER, Ind., 41 N. E. Rep. 323. 

70. LANDLORD AND TENANT — Tenant at Sufferance.— 
Where a teacher is given possession by the school dis- 
trict of the rooms in the school building, other than 
the school room, for the purpose of enabling him bet- 
ter to perform his duties as teacber, and there is no 
letting, in terms, or rent reserved, his possession is 
that ofthe school district, and the relation of land- 
lord and tenant does not exist.—SCHOOL DIsT. No. 11 
OF ALPINE TP. V. BATSCHE, Mich., 64 N. W. Rep. 196. 


71. LEASE OR MORTGAGE OF PERSONALTY.—An instru- 
ment purporting to be a lease of a chattel for a term 
of months, ata stipulated monthly rental, and con- 
taining a proviso that the lessee “may, at any time 
within said term of rental, purchase by paying the 
above valuation therefor; and, in that case, only, all 
amounts theretofore paid as rental or advance deposit 
shall be deducted from the price,’’—is a lease, and not 
a mortgage.—LUDDEN & BATES SOUTHERN MUSIC HOUSE 
v. HornsBY, S. Car., 228. E. Rep. 781. 


72. LIMITATIONS—Acknowledgment.—To avoid limita- 
tions to a note, plaintiff offered letters from defendant 
stating that he would try ‘‘todo something” for her, 
and that he would ‘‘send more money as soon as he 
could,” together with oral evidence to show that the 
last pay ments indorsed on the note sued on were made 
by defendant to plaintiff's agent, that said note was 
the only debt due from defendant to plaintiff, and the 
execution of the note by defendant: Held, that the 





writings were not asufficient acknowledgment of, or 
promise to pay, the debt, and the evidence was prop. 
erly excluded, the essential facts not being provable 
by parol.—TRAINER v. SEYMOUR, Tex., 32 8. W. Rep. 
154. 

73. MAaNDAMUS—Records—Mutilation.—After a plead. 
ing has been regularly filed as an original Dill in the 
nature of a cross-bill, with the indorsement of the 
chancellor thereon, permitting it to be so filed, coun. 
sel for complainant therein have no rightto take it 
from the files and mutilate it by erasing therefrom the 
chancellor’s indorsement.—EX PARTE MERCANTILE 
Trust & DEPOSIT CO. OF BALTIMORE, Ala., 18 South, 
Rep. 235. 

74. MARRIED WOMAN — Contract.—The covenant of a 
married woman, ina mortgage of her property to se- 
cure thenote of her husband,to pay the mortgage 
debt, creates a personal liability against her, though 
she is not a party tothe contract whereby the indebted. 
ness was created.—CAMPBELL V. SNYDER, Oreg., 4l 
Pac. Rep. 659. 

75. MARRIED WOMAN — Surviving Husband's Rights. 
—Code, § 2353, providing that if a married woman hay- 
ing a separate estate dies intestate, leaving a husband 
living, he is entitled to the use of the realty during his 
life, confers on the surviving husband a life estate in 
such realty.—THOMPSON V. THOMPSON, Ala., 18 South. 
Rep. 247. 


76. MARRIED WOMAN—Trust Deed—Husband’s Credit 
ors.—Where a married woman and her husband exe- 
cuted a deed of trust on her separate land, and she 
died, leaving him surviving, held, that said deed was 
superior to judgments against him recorded prior 
thereto, as he had no right of curtesy which could be 
subjected to the payment of his debts until said deed 
was satisfied.—CAMPBELL V. MCBEE, Va., 22S. E. Rep. 
807. 


77. MASTER AND SERVANT—Injury—Contributory Neg: 
ligence.—Plaintiff, an experienced switchman, while 
uncoupling cars, signaled the engineer to back the 
train so that he could remove a fastened pin. Plaint- 
iff, while the train was in motion, continued to walk 
between the cars, endeavoring to loosen the pin, when 
his foot caught in an open switch, which he himself 
had previously thrown. Plaintiff predicated his right 
to recover on the negligence of his employer in fur- 
nishing unsuitable pins, and the absence of his fore- 
man from the switch: Held, that plaintiff was charge- 
able with contributory negligence.—Houston &T. 0. 
R. Co. v. CRAWFORD, Tex., 325. W. Rep. 155. 


78. MASTER AND SERVANT — Injury — Negligence of 
Foreman.—Plaintiff was sent by a foreman in charge 
of a roundhouse and of such repairs as are made there 
to repair an engine therein, by grinding ina check. 
While doing so, he was injured by the blowing down 
of the engine by the engineer: Held, that the foreman 
was not negligent in failing to give notice to the en- 
gineer, who knew that some one would be sent, that 
plaintiff had been sent, orto plaintiff of the dangers 
incident tothe work, he being acquainted with them. 
—PERRY V. OLD COLONY R. CO., Mass., 41 N. E. Rep. 
289. 

79. MORTGAGE—Assignment—Bona Fide Purchaser.— 
A plea of bona fide purchaser will not avail an assignee 
of anote and mortgage transferred after maturity.— 
BRITISH & AMERICAN MORTG. CO. v. SMITH, S. Car., 2 
8. E. Rep. 747. 

80. MORTGAGES — Foreclosure—Parties.—Neither the 
heirs northe personal representative of the trusteé 
named in a deed of trust are necessary parties to a bill 
for its foreclosure.—READ V. ROWAN, Ala., 18 South. 
Rep. 211. 

81. MORTGAGE—Record—Notice.—Where a purchase- 
money mortgage is properly recorded as required by 
Rev. St. § 1968, it operates as constructive notice to 
subsequent purchasers, though the deed to the mort- 
gagor was not recorded.—VAN DIVIERE Vv. MITCHELL, 
8. Car., 22S. E. Rep. 759. 
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82. MORTGAGE—Recording.—Where a statute requires 
mortgages to be recorded in order to operate as notice, 
the failure of the recorder to index the record will not 
defeat its effect,though another statute defining the 
duties of the recorder requires him to make such in- 
dex.—ARMSTRONG V. AUSTIN, 8S. Car., 228. E. Rep. 763. 

88. MUNICIPAL CORPORATION—Defective Streets.—It is 
not necessary, in order to charge a city with negligence 
or carelessness for defective street crossings, that 
notice of the defect should be brought to it by actual 
complaint. Ifthe city carelessly and negligently per- 
mits defects to exist in its street crossings, no matter 
how caused, for so long a time that notice is pre- 
sumable, then it becomes liable if a person is injured 
thereby without fault or negligence on the part of the 
party injured.—CITY OF JUNCTION CITY Vv. BLODES, 
Kan., 41 Pac. Rep. 677. 

84. MUNICIPAL CORPORATION — Ordinance — Lottery 
Ticket.—An ordinance making it “unlawful for any 
person to have in his possession, unless it be shown 
that such possession is innocent, any lottery ticket,’’ 
is unconstitutional, in that it places on one accused of 
its violation the burden of showing the innocence of 
his possession.—IN RE WONG HANE, Cal., 41 Pac. Rep. 
693. 

&. NEGLIGENCE — Defective Highways — County.—A 
county is not liable for injuries resulting from defects 
in a free gravel road or ordinary highway.—SHRUM V. 
BOARD OF COM’RS WASHINGTON COUNTY, Ind., 41 N. E. 
Rep. 349. 

86. NEGLIGENCE—Road Commissioners—Liability of 
Town.—Road commissioners while engaged in making 
improvements and alterations on an existing way for 
the purpose Of rendering it safer for travelers, are 
public officers, and not servants of the town, although 
the work was ordered by the county commissioners, 
upon petition by the town.—MCMAN0US V. INHABITANTS 
OF TOWN OF WESTON, Mass., 41 N. E. Rep. 301. 

81. NEGLIGENCE — School Corporation. —A school 
corporation, which is an involuntary corporation, es- 
tablished as part of the school system of the State, in 
compliance with Const. art. 8, §§ 182, 187, and organized 
solely for the public benefit, is not liable for an injury 
received by a person through the negligence of its of- 
ficers or agents, it not being made liable by statute, 
and not being authorized to raise money to pay dam- 
ages.—F REEL V. SCHOOL CITY Of CRAWFORDSVILLE, 
Ind., 41 N. E. Rep. 312. 


88, NEGOTIABLE INSTRUMENT—Notes—Consideration— 
Prevention of Prosecutions. — Where a third person 
gives his note to the one whose money has been em- 
bezzled, for the amount of his civil damages, to pre- 
vent a prosecution, it is void as against public policy. 
—GROESBECK V. MARSHALL, 8. Car., 228. E. Rep. 743. 


8. OFFICERS—Who are Public Officers.—A public of- 
fice is the right, authority, and duty created and con- 
ferred by law, by which, for a given period, either 
fixed by law, or enduring at the pleasure of the creat- 
ing power, an individual is invested with some portion 
of the sovereign functions of the government, either 
executive, legislative, or judicial, to be exercised for 
the benefit of the public; and unless the powers con- 
ferred are of this nature the individual is not a public 
officer.—GUTHRIE DAILY LEADER v. CAMERON, Okla., 41 
Pac. Rep. 635. 


%. PLEADING — Vicious Dog. — A declaration in the 
common-law form, in an action of trespass against the 
keeper of a dog for injuries caused by such dog, is 
amendable by adding an averment thereto that the ac- 
tion is brought under the statute which allows the re- 
covery of double damages for such injuries.—MITCHELL 
VY. CHASE, Me., 32 Atl., Rep. 867. 

91. PLEDGE — Enforcement of Collateral.—The fact 
that defendant executed a third note, and delivered 
thesame, together with certain stock,as collateral 
Security for two other notes, under an agreement that 
the third note and stock were to be returned upon 
Payment of the other two notes, will not prevent 





plaintiff from having judgment on the third note 
(though there can be but one satisfaction), where 
judgment was rendered on the first notes, but not satis- 
fied.—BURNHAM V. WINDRAM, Mass., 41 N. E. Rep. 305. 

92. PRINCIPAL AND AGENT. — Whatever the agent 
knows concerning a matter connected with his agency, 
his principal is bound to know. And knowledge of an 
agent, acquired previous to the agency, but actually 
present while acting for his principal ina particular 
matter or transaction, will be deemed notice to the 
principal.—_WESTERMAN V. EVANS, Kan., 41 Pac. Rep. 
674. 

93. PRINCIPAL AND AGENT—Ratification.—A bank, by 
suing on a note taken by its cashier under a contract 
made by him, ratifies the contract in toto, though he 
was unauthorized to make it.—La GRANDE NaT. BANK 
v. BLum, Oreg., 41 Pac. Rep. 659. 

94. RAILROADS — Lien of Laborer. — Railroads are 
made liable by statute (Rev. St. ch. 51, § 141) for the 
wages of laborers employed by contractors for labor 
actually performed on the road.—BLANCHARD V. PORT- 
LAND & R. F. Ry., Me., 82 Atl. Rep. 890. 

95. RAILROAD COMPANY— Street Railroad—Injury to 
Passenger. — A street-railroad company, having no 
control over the street, is not an insurer of the safety 
of any place at which it stops acar for passengers to 
alight. Ifthe company exercises proper care in its 
selection of a place, it is not in legal fault if the place 
proves in fact to be unsafe.—CONWayY V. LEWISTON & 
AUBURN HORSE R. Co., Me., 82 Atl. Rep. 901. 

96. RES JuDICATA—Dower.—The decree in an action 
against a widow and her children, to forclose a mort- 
gage executed by the decedent in his life-time, is not 
conclusive as to her right of dower in the land, where 
the decree of foreclosure recited that the “question of 
dower was not raised or adjudicated in this action,” 
and at the sale notice was given to the purchasers that 
the widow would claim dower.—HILL v. Grar, 8. Car., 
228. E. Rep. 802. 

97. REs JUDICATA — Liability of City — Defective 
Streets. — The mere recovery of judgment without 
satisfaction, against a street railway, for personal in- 
juries received by reason of an obstruction which ren- 
dered the way defective and unsafe for public travel, 
is not a bar to a sult against the city forthe same cause 
of action.— CLEVELAND V. CITY OF BANGOR, Me., 32 
Atl. Rep. 892. 


98. SaLE— Failure of Consideration. — A seller of 
stock in a corporation can recover the price agreed to 
be paid, though the stock wasof no value, there hav- 
ing been no fraud or misrepresentation, as there is no 
implied warranty of value.—JONES V. GARLINGTON, 8. 
Car., 228. E. Rep. 741. 

99. SALE—Failure to Deliver. — Where the vendor 
tailed to deliver goods within the time agreed upon, 
the vendee is not liable on the contract, time being of 
the essence thereof.—ELLINGER V. COMSTOCK, Ind., 41 
N. E. Rep. 351. . ° 

100. SaLE—Representations as to Quality.—A state- 
ment, by one selling patent rights, that the patented 
article was ‘‘a valuable and useful improvement,” is 
but an expression of opinion, on which the buyer has 
no right to rely.—BaIN V. WITHEY, Ala., 18 South. Rep. 
217. 

101. SALE—Warranty.—To constitute a warranty, it 
is not necessary that the word ‘‘warrant” should be 
used. It is sufficient ifthe language used by the ven- 
dor amounts to an undertaking or an assertion on his 
part that the thing sold is as represented.—ERSKINE Vv. 
SWANSON, Neb., 64 N. W. Rep. 216. 

102. SPECIFIC PERFORMANCE—Oontracts against Pub- 
lic Policy.—Defendant, before buying land which was 
sold at auction under Act Cong. March 3, 1885,—pro- 
viding that land, including that bought by him, should 
be thus sold, and the proceeds given to Indians, 
and that none of it should be sold except to one mak- 
ing oath that he was buying it for hisown use and oc- 
cupation, and not for or on account of another,—con- 
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tracted to convey part of it to plaintiff at the same 
price per acre he had to give for it, if plaintiff would 
refrain from bidding at the auction: Held, that though 
plaintiff had gone into possession, and improved the 
land, the contract would not be enforced, as it was 
against public policy; being intended to prevent com- 
petition, and requiring defendant to purjure himself.— 
KINE V. TURNER, Oreg., 41 Pac. Rep. 664. 

103. TAXATION—Assessment—Illegal Seizure.—A tax- 
payer may apply to a court of equity for protection 
against the seizure and sale of his personal property 
in satisfaction of a tax wrongfully and unlawfully 
levied thereon.—KNAPP v. CHARLES MIX COUNTY, S. 
Dak., 64 N. W. Rep. 187. 

104. TAXATION—Validity of Sale for Non-payment.— 
It is absolutely essential to the validity of a tax sale 
that the land should have been advertised as provided 
by Code, § 576.—JOHNSON V. HARPER, Ala., 18 South. 
Rep. 199. 

105. TELEGRAPH CoMPANIES—Cutting Timber.—In an 
action against a telegraph company to recover for the 
wrongful cutting by it of timber on plaintiff’s land, it 
was error to permit a witness to testify that at the 
time the line was being constructed the foreman in 
charge of the work had stated to him that it was being 
constructed for defendant.—POsTaL TELEGRAPH CABLE 
Co. v. LE NOIR, Ala., 18 South. Rep. 266. 

106. TENANTS IN COMMON—Trespass by Servant.—It is 
no defense to an action of trespass q.c.,for cutting 
and carrying away wood and timber from land held in 
common and undivided, that the defendant was the 
servant or agent of the tenant occupying the premises; 
it appearing that the notice provided in Rev. St. ch. 
95, § 5, had not been given.—HAZEN V. WIGHT, Me., 32 
Atl. Rep. 887. 

107. TROVER FOR TIMBER CUT FROM LAND.—Trover 
for timber cut from land will lie against a person in 
possession claiming under void tax deeds, where such 
possession is fugitive, and for the purpose only of 
cutting the timber.—MORET V. MASON, Mich.,64N. W. 
Rep. 193. 


108. TRusT—Enforcement. — Where heirs appoint a 
trustee to collect the assets of the estate according to 
a trust deed by which one of the heirs agrees to pay to 
the trustee a note executed by them allto the dece- 
dent in his life-time, an action will not lie against the 
heirs, by the trustee, on their promise to pay the note 
to the intestate, asthe note can be collected only by 
the legal representative of the estate, but an action 
will lie to enforce the terms of the trust deed for pay- 
ment of the note.—PICKENS V. BRYANT, S. Car., 228. E. 
Rep. 750. 


109. TRUST DEED — Construction.—A deed of gift in 
trust for the grantor’s wife and daughter and any af- 
ter-born child or children, providing that the trustee 
could rent the premises, and apply all rents to the 
benefit of the grantees; and that the wife could sell the 
property, and invest the proceeds in other property 
“in the name of said trustee;” and that if the wife 
should die, leaving the grantor surviving, the trustee 
should reconvey the property to the grantor,—creates 
an active trust.—SIMMONS v. RICHARDSON, Ala., 18 
South. Rep. 245. 

110. Trust FuND—Parties — Distribution.—Where a 
corporation was required by law to deposit certain 
moneys with the treasurer of the commonwealth to 
indemnify those who should sustain damage by the 
construction of a canal, and the fund was insuflicient 
to pay all claims, a bill to have certain damages paid 
out of the fund should make all interested therein 
parties to the suit.—CROWELL V. CAPE COD SHIP-CANAL 
Co., Mass., 41 N. E. Rep. 290. 

111. VENDOR AND VENDEE — Assumption of Mortgage 
Debt.—Where real estate incumbered by a mortgage is 
sold and conveyed, and there is inserted in the deed a 
clause which states that the grantee assumes and 
agrees to pay the mortgage debt, and the deed is ac- 
cepted by the purchaser of the land with knowledge 





that it contains the clause; or where the purchaser of 
land agrees, as a part of the consideration for the sale 
of the property to him, to assume and pay a mortgage 
indebtedness existing against the land,—he becomes 
personally liable for the payment of the mortgage 
debt. And this is true whether his immediate grantor 
was so liable or not; and the liability thus created may 
be enforced by the mortgagee or his assigns, as it wag 
for his or their use and benefit that such promise wag 
made.—HARE V. MURPHY, Neb., 64 N. W. Rep. 211. 

112. WATER COMPANY — Regulations.—A water com- 
pany cannot shut off water from a water taker for non- 
payment of an old, overdue, and disputed installment 
of water rates, after having accepted payment for a 
subsequent installment.—Woop v. CITY OF AUBURy, 
Me., 82 Atl. Rep. 906. 

113. WATER RIGHTS — Abandonment.—Plaintiffs and 
defendant agreed that, in consideration of their labor 
in constructing a ditch over defendant’s land, plaint- 
iffs should have the right to appropriate one half the 
water therein. Defendant did not appropriate water 
until seven years afterwards: Held that, as plaintiffs 
and defendant were tenants in common of the ditch, 
Plaintiffs’ use of the water was presumed to be in 
maintenance of, and not in opposition to, defendant's 
rights, and therefore defendant had not abandoned 
his interest therein.—Moss V. ROSE, Oreg., 41 Pac, 
Rep. 666. 


114. WILLS — Description of Land.—A will devising 
“my real estate, to-wit, the 8. E. 1-4 ofthe S. E. 1-4” of 
acertain section, will pass title to the N. E. 1-4 of the§, 
E. 1-4 of such seetion, it appearing that the latter land 
was the only land owned by testator at the time of his 
death, and being admitted that it was the land referred 
to by.testator as ‘“‘my real estate.”—ROOK V. WIL8ox, 
Ind., 41 N. E. Rep. 311. 


115. WILL—Effect of Codicil.—A will gave certain 
legacies to certain of testator’s relatives,—among 
others, $10,000 to each of three nieces,—and then divided 
the residue among all such legatees in proportion to 
the amounts thus given. A codicil revoked their 
legacies, and, in place thereof, gave to each of said 
nieces $5,000, and gave to each of three other nieces, 
not named fn the will, $5,000. The codicil then ratified 
and confirmed the will in all other respects than those 
named in the codicil: Held, that the provision for the 
three nieces mentioned in the codicil for the first time 
did not entitle them to come in under the residuary 
clause, and that the three nieces mentioned in the will 
took under the residuary clause,on the basis of a 
legacy of $10,000 to each of them.—PENDERGAST V. TIB- 
BETTS, Mass., 41 N. E. Rep. 294. 


116. WILL—Nature of Estate.—A widow devised land 
to Cin trust foran insane daughter for her life, and 
on her death one-fifth part to ©, and four undivided 
fifth parts to said C to hold in trust for W, B, M, and§; 
such real estate ‘‘to be holden upon the condition that 
the fee simple in the same shall never be sold, but the 
same be built upon or continued to be used as a farm.” 
She also devised to her and her husband’s nieces all 
the residue of her estate after the death of such daugh- 
ter. The daughter survived testatrix, but died before 
any of the other beneficiaries. C afterwards died 
without qualifying ae such trustee. M’s husband also 
died: Held, that the quoted condition inthe will was 
void, and that, on the death of the daughter W Mand 
S became vested with a good title in fee to their undi- 
vided interests, which they could convey withouta 
trustee being appointed. — CUSHING v. SPAULDING, 
Mass., 41 N. E. Rep. 297. 


117. WILL—Undue Influence — Evidence.—On a con- 
test ofa will, it was improper for contestants, who 
were children of a divorced wife, to testify that they 
objected to testator’s marriage to propopent, but that 
hetold them that proponent insisted on the marriage 
on account of their previous illicit relations, and that, 
after the marriage, testator was not as jovial as before. 
—HERWICK V. LANGFOBD, Cal., 41 Pac. Rep. 701. 





